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INTRODUCTION
1

Description of Paper
"The Sensuous Psychiatrist" (Chestler, 1972), "One

Analyst's Touching Tale" (Snider, 1969), "Psychotherapy can
be Dangerous" (Bergen, 1975), and "Should You Sleep With Your
Therapist?" (Weber, 1978) are just a small sample of articles gleaned from various popular magazines and periodicals

.

regarding the engagement of psychotherapists in sexual activity with their patients as a purported part of treatment.
Does this sort of activity actually go on, if so, how frequently, is it clinically or socially appropriate, are there
any negative consequences to be risked, and what is the effect
of this type of arrangement on the patient?

These are but a

few of the many questions confronting individual
practitioners, various mental health organizations and the
legal system which are trying to arrive at answers to an
issue that encompasses social, legal and clinical concerns.
In 1977, a nationwide study was conducted to investigate
the attitudes and practices of psychologists regarding the
involvement of erotic and non-erotic contact with their
patients during psychotherapy (Holroyd & Brodsky, 1977).
The results of this study indicated that 5.5% of the male and
less than 1% of the female psychologists participating
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in the study had engaged in some form of sexual contact with
at least one of their patients.

In 1983, the only other

large scale study of the effects of therapist-patient sexual
activity was undertaken by the California Psychological
Association Task Force on Sexual Intimacy (Bouhoutsos,
Holroyd, Lerman, Ferer, & Greenberg, 1983).

This study

provided data on 599 patients who had been sexually involved
with previous therapists.

In addition to these two studies,

the rise in malpractice actions against physicians and
psychiatrists for engaging in this type of activity with
their patients, as evidenced by an over-all increase in
malpractice premiums and the termination of future liability
insurance coverage (Johnson, 1985) clearly indicates that
this type of behavior by professionals is considered a
significant problem within the mental health profession.
The practice of psychotherapy involves much more than
the mere application of psychological theory and techniques;
the very nature of the relationship between therapist and
patient engenders a unique partnership built upon trust,
respect and confidentiality that is possibly only rivaled by
priest and confessing parishioner.

The sanctity of the

therapeutic relationship is such that it is recognized and
governed within the mental health profession via various
codes of ethics and is socially protected from abuse through
administrative and legal processes.
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The engagement of a therapist in any form of social
relationship with a client tends to progressively violate
the traditional standards and parameters of the psychotherapeutic relationship.

In doing so, it raises not only

questions of professional ethics but also social and legal
considerations as well.
Despite the growing concern within the mental health
community regarding the issue of therapist-client sex, a
review of the literature leaves a disappoi'hting impression
about the nature of scholarly inquiry addressing it.

Much

too often, articles or reviews are too narrowly focused or
monothematic, attending primarily to specifically defined
clinical, philosophical, or legal implications.

And even

then, the thrust of the article resembles either a theoretical rehashment of earlier publications or cursory recitals
of case law and judicial opinions.
This paper provides a comprehensive review of the issue
of therapists engaging in sexual activity with their
clients.

Unlike previous literature, this review addresses

a multiplicity of issues impacting upon and emanating from
this activity.

Emphasis is placed on the numerous clinical

and legal implications raised by this issue.

While a vast

majority of this information has been evaluated in one form
or another, this paper does not resemble a simple recapitulation of the literature, but instead represents a
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comprehensive synopsis of the major questions, available
answers and considerations involved with this issue.

5

DEFINITION OF THE ISSUE
2

Nature and Scope:

an introduction

During the past ten or so years there has been an
increase in ethical complaints, malpractice claims, and
even criminal actions against psychologists, psychiatrists
and other mental health professionals for sexually exploiting their patients (Trent & Muhl, 1975).

In order to cogently

and responsibily address this issue as well as understand it,
it is not enough to simply label it as negligent, inappropriate, or even unethical.

At best, a recital of legal facts

or psychological theory will provide a surface description of
the position of these two perspectives.

However, it would do

little as far as providing some understanding as to why theoretically both the mental health profession and legal system
regard such psychotherapist-client activity as unconscionable
(Hartogs v. Employers Mutual Liability Insurance Company of
Wisconsin, 1977), malicious (Zipkin v. Freeman, 1969), deceptive (Roy v Hartogs, 1976), and immoral (Annot. 1963).
This section of the paper describes the nature and scope
of this issue and more importantly, provides some insight
from three perspectives -- social, legal, and clinical -into why sexual acitivity between a physician or therapist and
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a client is considered therapeutically destructive, professionally unethical and legally actionable.
distinctions important to note.

There are two

Therapist-client sexual

activity, though overwhelmingly described as the male therapist exploiting a female client (Perry, 1976; Holroyd &
Brodsky, 1977; Bouhoutsos, Holroyd, Lerman, Forer, & Greenberg, 1983), is not solely confined to this dichotomy.

In

fact, there have been lawsuits involving male therapists and
their male adolescent clients (e.g. Stat~ v. Vonklock, 1981),
and reports of "erotic" contact between female therapists and
female and male clients (Holroyd & Brodsky, 1977; Turkington, 1984).

Similarly, much of the literature, case law, and

popular press regarding sexual activity between mental health
professionals and their clients has involved either
psychiatrists or psychologists.

Despite the overwhelming fo-

cus on these two groups, there is no research to suggest that
this issue is confined exclusively to these two professions.
In addition to published reports of sexual activity occuring
between patients and other specialities besides psychiatry
(Perry, 1976), common sense should dictate that this type of
activity is a function of the therapeutic relationship and
not simply a role-restricted phenomenon.

Presumably, then,

any form of individual therapy where trust, confidentiality
and unbridled personal disclosures are fundamental elements
could develop into a relatively intimate arrangement.

For

example, social workers, various other counselors, and even
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clergy could easily be confronted with a sexually charged
situation involving a client.

Hence, the use of the generic

term "psychotherapist" is meant to encompass all professionals, regardless of their specific training or background,
engaged in the psychotherapeutic treatment of the mental
health of another person.
3

Social Perspective:

breach of fiduciary trust

It would appear from the clinical lii~rature, popular
press, research and professional journals and rise in law
suits that a significant number of psychotherapists engage
in sexual relations with their clients.

This practice

persists despite unswerving condemnation by licensing
boards, professional organizations, the legal system and
most of the psychotherapists that have written on the matter.

Interestingly, a small minority of psychotherapists

have questioned the viability of absolute bans on this
activity and some have even argued that it has therapeutic
value (Bouhoutsos, Holroyd, Lerman, Ferer, & Greenberg,
1983).

The existing social mores and control devices that

govern the matter and extent to which the public is treated
by psychotherapists will be explored.
The conventional wisdom regarding the involvement of
physicians and other similar professionals with their patients is aptly reflected in the Hippocratic Oath:

"In
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every house where I come, I will enter only for the good of
my patients, keeping myself far from all intentional illdoing and all seductions, and especially from the pleasures
of love with women and men" (Stedman's Medical Dictionary,
1972, p. 579).

A similar interdiction, attributed to Arnald

of Villanova and issued in the Middle Ages, warned:
Let me give one more warning: Do not look at a
maid, a daughter or a wife with an improper or
covetous eye and do not let yourself be entangled
in woman affairs for there are medical operations
that excite the helper's mind:
otherwise your
judgment is affected, you become harmful to the
patient and people will expect less from you. And
so be pleasant in your speech, diligent and careful
in your medical dealings, eager to help. And adhere
to this without fallacy (Braceland, 1969, p. 122).
Although neither of these inscriptions is a basis for
liability per se, they are both clear indications of the
medical profession's historic awareness and concern regarding the potential for sexual exploitation and abuse of the
doctor-patient relationship.

These admonitions, while meant

as general guides of conduct for all medical physicians, are
of particular importance and relevance to psychotherapists
and other mental health professionals entrusted with the
public's confidence.
This is not to infer that members of the mental health
profession are any more suspect of violations of the doctorpatient relationship than other medical specialties (Perry,
1976), however, the special nature of the therapeutic

9

relationship coupled with the inherent trust clients place
in their psychotherapist puts them in a possibly greater
position for abuse - than their medical counterpart. - unlike
the traditional medical doctor whose primary function is to
treat a physical ailment of the body, the psychotherapists'
domain is the mind and all that (theoretically) emanates
from it including emotions, distortions of reality, psychic
trauma, etc.

Given this obvious dichotomy, clients come to

tacitly and without question trust their therapist with
their deepest, most protected intimacies.

In doing so,

client compliance to the directives and suggestions of the
therapist is near automatic and thus the potential for abuse
and exploitation is quite common.
In the landmark case Roy v. Hartogs (1975), a New York
civil court stated that:

"[T]here is a public policy to

protect a patient from deliberate and malicious abuse of
power and breach of trust by a psychiatrist where that
patient entrusts to him her body and mind in the hope that
he will use his best efforts to effect a cure." (p. 501).
This public policy, reasoned the court, originates from the
fiduciary relationship between the psychotherapist and patient.

From a social standpoint, it is paramount that the

patient's unconditional faith, confidence and reliance (in
the psychotherapist) or "fiduciary trust" be scrupulously
honored and preserved.

Any violation of that trust not only

may incur legal sanctions against the offending
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psychotherapist but implicitly mars and undermines, in the
eyes of the public, the very reputation of the mental health
profession.

Accordingly, courts have become increasingly

aware of both the social and psychological implications
regarding the unique and delicate nature of the fiduciary
relationship between psychotherapist and client.
In Omer v. Edgren (1984), which involved a psychiatrist
who allegedly had sexual relations with the plaintiff-

.

patient, the Washington Court of Appeals noted:
Washington also has characterized the
relationship between physician and patient as
fiduciary:
'The physician-patient
relationship is of a fiduciary character.
The inherent necessity for trust and
confidence requires scrupulous good faith on
the part of the physician.' Hunter v. Brown,
4 WashApp 899, 905, 484 P2d 1162 (1971)
(citing Lockett v. Goodill, 71 Wash 2d 654,
430 P2d 589 (1967)) (p. 637).
From a social perspective, it is therefore critical
that the fiduciary trust inherent in the psychotherapistclient relationship be preserved and maintained.

It is

through this "implied warranty of integrity, faith and
trust" that people needing counseling are psychologically
able to enter therapy in the first place and share their
most intimate and difficult feelings.

As a consequence,

both the legal and mental health professions have concluded
that the therapeutic, fiduciary trust renders any "consent"
that a client might manifest with regard to any form of
sexual activity with a therapist during treatment as void.
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For example, the New York court in Roy v. Hartogs analogized
the fiduciary relationship by stating:
This case involves a fiduciary relationship
between psychiatrist and patient and is
analogous to the guardian-ward relationship
in Graham v. Wallace, 50 AppDiv 101, 108, 63
NYS 372, 377 wherein the court stated:
"The
ward cannot waive performance of this duty,
or surrender their right of protection. When
the guardian thus betrays his trust, and
ruins the morals, the character, and reputation of his ward, he should not be heard to
say in a court of justice, by way of legal
excuse or justification for the seduction,
that the ward was capable of consenting.
Consent obtained under such circustances is
non-consent, and should stand for naught. It
is essential to the preservation and enforcement of the ward's right of protection in her
chastity and virtue that a violation of this
right by her guardian should not pass with
impunity, but that it should be vindicated
and the seducer punished on the civil as well
as the criminal side of the court." (1975, p.
299) .

In essence, the public has a legitimate social expectation that their unconditional confidence and trust will be
protected from exploitation as well as unwarranted disclosures.

It is legally recognized that it is the psychothera-

pists' sole responsibility to uphold this expectation and
not abuse the authority, confidence and faith that a client
has entrusted in him or her.
4

Legal Perspective:

dereliction of the duty of care

The doctor-patient relationship, which subsumes the
analogous psychotherapist-client relationship, is the basis
for any duty or responsibility and potential liability
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between a physician (or psychotherapist) __ and patient
(client).

Absent evidence of the existence of this

relationship there can be no foundation for a legally enforceable cause of action, regardless of any harm that might
have resulted.
This relationship is established through an implied or
express agreement for psychiatric or psychotherapeutic services between therapist and client.

Its creation estab-

lishes a duty of "reasonable care" that all physicians and
psychotherapists

are legally, if not ethically, held to

provide regardless of whether they are explicitly explained,
agreed, or contracted for by the client.

This duty of care

is an absolute duty that is non-negotiable nor can it be
waived by the client.
In the light of the wide range of treatment philosophies, approaches and techniques employed by psychotherapists, it is not uncommon for there to be a variety of
opinions regarding critical questions in mental health care.
Questions like, "what is depression?" "can dangerousness be
predicted?" or even "what is mental illness?" will often
elicit a myriad of responses.

Some answers will seem plau-

sible and thus palatable while another response will leave
the average lay person confused and skeptical.

Probably the

area of psychology and psychiatry most perplexing to the
courts has to do with the description and diagnosis of
psychiatric disorders.

For example, when two similarly
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qualified mental health professionals are faced with treatc..

ing the same patient, it is not at all uncommon for them to
arrive at different conclusions regarding the problem.

This

lack of consensus does not necessarily mean that one professional is right and the other wrong.

It stands to reason

that a clinician's plans for treatment are predicated on
what the problem is perceived to be.

In many cases there is

rarely only one "accepted" way of treatincj' ' a particular
mental illness or problem.
use of verbal psychotherapy.

This is especially true in the
For instance, the use of

traditional psychoanalysis to treat a sexual dysfunction
might be considered by one clinician not only acceptable but
the only viable treatment approach available, yet another
equally competent psychotherapist might decry psychoanalysis
as antiquated and ineffective and instead opt for a more
contemporary and practical approach such as behavioral
management.

Despite these differences, the mental health

profession as a whole would likely embrace both positions as
relatively viable alternatives to approaching many common
mental health problems.
At times, the legal community, particularly the courts,
have had an understandably difficult time distinguishing
between a valid treatment and an abuse of therapeutic
authority and power.

In an attempt to establish some form

of parameter of conduct in which to determine what might be
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considered an acceptable level of care for a patient the
judiciary have adopted the standard of "reasonable care" as
measured by the care exercised by similar type practitioners
in similar circumstances.

For example, a typical restate-

ment of this standard is as follows:
As a medical specialist, a psychiatrist [or
psychotherapist) owes his patient the same
duty of care owed by other medical
specialists, i.e., a psychiatrist must
exercise that degree of care
. .that a
reasonably prudent psychiatrist would
exercise under the same or similar
circumstances. Thus, the same general
considerations which apply to other
physicians and specialists are applicable as
well as to psychiatrist [and
psychotherapists). (Dooley, 1983, p. 482)
(brackets added).

.

It is important to note that despite the court's reference to "psychiatrists, physicians and medical specialists,''
in general, the law holds that unlicensed as well as 'other
licensed' practitioners (e.g., psychologists and clinical
social workers) are responsible for exercising a similar
standard of care.

The focus of the court in cases involving

unlicensed or •other' licensed practitioners has been on the
diagnosis made and care and treatment provided, not the
issue of licensure.

To reiterate, regardless of licensing,

the threshold test for establishing liability is whether or
not the psychotherapist exercised the skill and care that a
reasonable practitioner would have in the same or similar
circumstances.

The applicable legal principle for non-
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medical practitioners is enunciated in Brown v. Shyne (1926),
in which the court stated:
The defendant in offering to treat the
plaintiff held himself out as qualified to
give treatment. He must meet the
professional standards of skill and care
prevailing among those who do offer treatment
lawfully ...• In order to show that the
plaintiff has been injured by defendants'
breach of statutory duty, proof must be given
that the defendant in such treatment did not
exercise the care and skill which would have
been exercised by qualified practitioners in
the state, and that such lack of skil~ and
care caused the injury (p. 199).
Does this mean that an unlicensed psychotherapist will
be held to the same standard as that of a licensed one,
e.g., psychiatrist, psychologist, clinical social workers,
etc.?

Which, if any, of these standards will apply, and how

will the courts decide?
address these questions.

At present, the courts have yet to
However, applying legal principles

derived from case law that impacts these issues, one might
speculate that certain factors would likely control (e.g.,
how the practitioner represented himself or herself, the
nature of the therapeutic problem, the type of treatment
used, etc.).

Based on this and other relevant information,

the court might then determine the applicable standard and
whether it had been violated.
Bear in mind that the standard of "ordinary and reasonable care" is not to be construed narrowly and instead
permits reasonable differences in ideology, therapeutic
procedures and approach so long as the care exercised does
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not represent a deviation from what might be accepted within
the profession itself.

However, despite the considerable

latitude psychotherapists have with regard to defining
"acceptiblele treatment within the mental health profession,"
sexual activity with a patient has consistently been recognized by modern courts as a violation of the applicable
standard of care for (medical) practitioners.

In fact, the

judiciary have regularly heard and concurred with expert
testimony denouncing the damaging (Roy v~ Hartogs, 1976),
countertherapeutic (Mazza v. Huffaker, 1983), and unethical,
Zipkin v. Freeman,1969) impact that sexual relations with

a

patient during therapy creates.
Though the standard of ordinary and reasonable care
represents the minimum level of care that a physician or
psychotherapist is legally responsible to render a patient,
and therefore has little on its face to do with a clinician's choice of treatment methods, it does theoretically
underscore the fundamental therapeutic purpose of only doing
what is most beneficial for a patient's welfare.

In Mazza v.

Huffaker, which involved a malpractice action against a
psychiatrist for alleged sexual activity with his patient
(the plaintiff's wife), the North Carolina Court of Appeals,
citing psychiatric expert testimony, stated:
Psychiatrists are physicians. The first duty
of a physician to a patient is to do no harm;
the second is to maintain the patient's trust
and confidence in the physician. These basic
duties apply and are even more stringent with
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psychiatrists, since a psychiatrist's patient
reveals his innermost thoughts, feelings,
worries, and concerns. Psychiatrists,
therefore, have a strict duty not to breach
the trusting relationship and must be very
careful about what they say and how they
influence patients. Psychiatrists have to
take great care in the termination of a
relationship with a patient so that the
psychiatric patient, who is very sensitive,
does not feel that he is abandoned or
rejected. Especially in light of the
intimate relationship between psychiatrist
and patient, the psychiatrist's duty once the
psychiatrist-patient relationship has been
established extends beyond the hospital or
consulting room and includes social
situations. The psychiatrist must endeavor
to assure that the patient does not forget
that the doctor is a doctor. A patient can
be seriously harmed if the relationship
changes from a therapeutic one to a social
one. Special duties exist in the practice of
medicine not to ruin a doctor and patient
relationship, and those duties are more
critical in psychiatry than in other areas of
medicine. If the relationships are not
terminated properly, but too abruptly, great
harm can result to a patient. The
psychiatrist's duty to advance his patient's
interests is violated if the psychiatrist has
sex with the patient's spouse; such sexual
relations are not therapeutic (pp. 837-838).
Almost without exception, the courts have taken a dim
view of any form of exploitation of a patient, either
deliberately or through negligence.

Such activity repre-

sents a dereliction of the duty of care owed by all psychotherapists and is subject to legal liability.
5

Clinical Perspective:

nature of therapeutic process

All psychological therapies, regardless of their
theoretical, philosophical, or social origin can be traced
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back to the fundamental premise that interaction with other
human beings can alleviate feelings of distress, change
behavior patterns, and alter a person's feeling and perspective of the world.

By analyzing the infinitely complex ways

in which people interact, behavioral scientists attempt to
discriminate the factors that seem to promote emotional
well-being from those that maintain instability, maladaptive
life patterns and ill-health (Corey, 1977).
Psychotherapy is a means by which a trained
profes,,.
sional (therapist) and a person in need of psychological
help (client) strive to explore the various levels of the
client's character, lifestyle and manner of being.

The

purpose of psychotherapy is to assist the client to develop
a more effective and fulfilling means of experiencing and
interacting with the world (Rogers, 1965).

This rather

broad and most assuredly ambitious goal is in essence no
different from that of the medical doctor who treats a
disease or mends a wound.

The purpose of all therapeutic

interventions (physical and psychological) is to enhance and
improve a patient's quality of life.

In contrast to the

medical physician who relies heavily on the use of physical
and mechanistic aids such as medication, various machines,
instruments and procedures, psychotherapists or "talking
doctors" rely principally upon the interaction or process
that transpires between them and their patients.

Interest-

ingly, despite the obvious quantitative or procedural

19
-

. .

differences between the medical and psychotherapeutic system
·-

of treatment, seasoned practitioners of both invariably
- .

attest to the positive value and essential need for developing a strong therapeutic alliance with their patients
(Caplan, 1964).
The interaction or process between a psychotherapist
and client represents the very mechanism by which the
effects of treatment are actualized.

Regardless of the

style or nature of the therapy used by the-~ therapist, the
key variable in effectuating any change or growth on the
part of the client is the relationship shared with the
psychotherapist.
The therapeutic relationship involves
characteristics of both the therapist's
degree of caring, his or her interest and
ability in helping the client, and his or her
genuineness are factors that influence the
relationship .... counseling or psychotherapy
is a personal matter that involves a personal
relationship, and evidence indicates that
honesty, sincerity, acceptance, understanding, and spontaneity are basic ingredients of
successful outcome (Corey, 1977, p. 199).
The psychotherapeutic relationship is a very special,
unique, and powerful union.

The process that develops from

this relationship and serves as both fuel for its growth and
fodder for its sustenance emanates from several different
but fundamental issues:

The client brings into therapy,

either consciously or unconsciously, the expectation that
help is possible (Yalom, 1975).

Similarly, psychotherapy

inherently prescribes that the psychotherapist and client
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work together in ways that, explicitly or implicitly, they
believe will be curative and beneficial.

One of the values

of psychotherapy is that it provides a client with a conceptual scheme for making sense of their confusing and subjective feelings and seemingly inexplicable behavior.

In doing

so, the client's sense of control over their problems is
enhanced and a relative feeling of security to take certain
risks in disclosing intimate feelings, attitudes and experiences is created.

In order to attain th1s sense of safety

to disclose, which in and of itself represents a significant
accomplishment for many shy and withdrawn people, the
psychotherapist must create a psychological environment of
trust, openness and unconditional acceptance.

In addition,

the secureness of psychotherapy emanates from the setting of
boundaries; the sessions have clear parameters of time and
physical space, and the psychotherapist conducts the session
in a restrained and professional manner, the activities
between client and therapist are essentially limited to
verbal interaction and active listening.

These parameters

can at times be frustrating for both psychotherapist and
client but they are also quite reassuring in the sense that
the boundaries of the "relationship" are out in the open and
well-defined.
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6

Transference Effect:

Introduction

A client's often weakened sense of emotional instability when first entering psychotherapy, coupled with the
offering of a sincere, interested, attentive, and reliable
presence by a therapist, often creates the perception that
the therapist is a benign and omnipotent force.

It is not

uncommon for clients to come into psychotherapy harboring
secret hopes that the therapist has some s~rt of benevolent
powers.

This hope or expectation tends to underlie the

majority of doctor-patient relationships in all fields of
healing arts.

The psychotherapist serves as both a role

model and reinforcer, since the therapist's respect and
concern for the client often has a significant influence on
the patient (Yalom, 1975; Corey, 1977).
Where does this hope of cure come from that clients
frequently imbue in their therapists thus creating this
pervasive sense of influence and attraction?

As children

growing up, human beings spend many years in dependent
relationships with their parents and other caretakers.
Throughout their development, children learn that their
needs are satisfied, fears assuaged, and pains eased by the
care and attention of adults.

This learned expectation of

"parental help'' becomes activated in various situations
during adult life, such as when a health care professional
is consulted.

These hopes and latent expectations serve as
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the cornerstone of effective psychotherapy.

Regarded as one

of the most significant percepts of Freudian psychoanalytic
theory, the unconscious hopes and expectations of clients'
early life experiences with their parents and other significant adults directed toward the psychotherapist creates a
phenomenon known as the transference effect (Shaffer, 1970).
Generally speaking, transference is the unconscious
shifting or projection of emotions and reactions from one
person on to another person.

'

The "transference effect" may

be manifested in a positive manner, when the feelings are
friendly, affectionate, or loving or it may be expressed
negatively, when the feeling is one of disappointment, anger or hostility.

The development of the transference is

an eventual consequence of the psychotherapeutic relationship (Freud, 1911-1913/1955) and thus forms a basic element
of many types of psychologically related intervention.

In

psychoanalysis and many traditional psychotherapies the
transference phenomenon provides the therapist with a valuable mechanism in which to effectuate a client's growth.
For example, the therapist can first assess the transference
role the client is developing, thereby gaining an understanding of what is being relived or re-experienced, rather
than simply what is being remembered.

Also, the therapist

can use the transference to regulate and evaluate the future
course of the therapy.
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Feelings of attraction by client for therapist is a
natural and common transference reaction (Freud, 19111913/1955).

Equally, it is not that unusual for a therapist

to experience a similar unconscious reaction toward the
client.

This experience is referred to as ''counter-

transference" (Freud, 1911-1913/1955, p. 160) and it too can
be positive and negative reaction.

The critical and seem-

ingly obvious distinction between the two experiences is

'

that the psychotherapist must actively manage the client's
transference as well as any feelings he or she may be experiencing within the boundaries of professional objectivity
and integrity.

A psychotherapist should reasonably know

that an emotionally troubled client is often vulnerable when
seeking the help of a therapist.

Accordingly, the warm,

secure atmosphere of the therapeutic relationship creates a
powerful aura of influence and suggestibility.

This vul-

nerability is further enhanced by the transference feelings
that develop between client and therapist.
Feelings of positive transference, countertransference,
client attempts at sexual seduction, and interactions with
clients in social settings, are all experiences that psychotherapists must deal with on a regular basis.

Unfortunate-

ly, dealing with the impulses and emotions aroused by a
sexually or personally attractive client is not something
learned in school or during one's training.

Yet for the

psychotherapist to succumb to these feelings or take
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advantage of a patient's vulnerabilities is a violation of
the trust and care which defines the therapeutic process and
fiduciary relationship.

The courts have continually held

that sexual activity between a psychiatrist or psychotherapist and his/her client is an abridgement of the requisite
duty of care owed to the patient and an unacceptable practice
under any circumstances (Mazza v. Huffaker, 1983, pp. 837838) •

.....

In brief, the transference phenomenon can be seen as a
double-edged sword.

If used properly through the process of

active listening, interpretation, and appropriate feedback
it can be a powerful and invaluable therapeutic resource.
However, it also presents an opportunity for misuse and
abuse which is only likely to result in unpleasant and
potentially harmful consequences for both the client and the
therapist.
7

Historical Perspective:

Freud's Interpretation

The enormous importance that Freud attached
to the transference phenomenon became clear
to me at our first personal meeting in 1907.
After a conversation lasting many hours,
there came a pause. Suddenly he asked me out
of the blue, 'And what do you think about the
transference?' I replied with the deepest
conviction that it was the alpha and omega of
the analytic method, whereupon he said, 'Then
you have grasped the main thing.' (Jung, 1946/
1966).
Transference, in Freudian terms, is a specialized example of the ego defense "projection."

Projection is where
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"the subject unconsciously attributes his own unacceptable
ideas or impulses to another" (Brussell' & Cantzlar, 1967).
Psychology typically regards this maneuver as defensive; the
object of the defense or protection is the conscious sense-the ego--and the ego defense in this situation is projection.
Commentators almost universally regard transference as
a projection.

.

Freud and his followers tended to regard it

as "displacement project."

Displacement is a type of pro-

jection in which feelings toward one person are refocused on
another person, or even on an animal or inanimate object
(Brussell & Cantzlar, 1967).

For example, some Freudians

described transference as "an unconscious displacement of
libido, whereby the patient shifts his antagonism and libidinal attachments from the disturbing 'characters' in his
underlying emotional conflict to [in therapy] the
psychiatrist." (Brussell & Cantzlar, 1967, pp. 226-227).
Ernest Jones, a renowned early Freudian, defined transference in different ways.

Sometimes, he wrote, "Transfer-

ence is displacement of an affect, either positive or
negative, from one person on the psychoanalyst" and other
times he stated it was a "displacement of affect from one
idea to another." (Jones, 1961, p. 500.)

Similarly, Carl

Rogers, who is a humanist and not a Freudian analyst, views
transference as involving "attitudes transferred to the

26
therapist which were originally directed, with more
justification, toward a · parent or ·other person." (Rogers,
1965, p. 198.)

Despite its analytical origin the power and effect of
the transference phenomenon is recognized by most psychotherapeutic schools of thought.

Regardless of its etiologi-

cal description, whether it is seen as a projection,
displacement, or some variant in between, its potential for
'

undue influence by a psychotherapist over a client is enormous.

Freud recognized this potential problem and outlined

its development in therapy as well as possible implications
and consequences for both the psychotherapist and the patient.
Every beginner in psychoanalysis probably
feels alarmed at first at the difficulties in
store for him when he comes to interpret the
patient's associations and to deal with the
reproduction of the repressed. When the time
comes, however, he soon learns to look upon
these difficulties as insignificant, and
instead becomes convinced that the only
really serious difficulties he has to meet
lie in the management of the transference ....
What I have in mind is the case in which a
woman patient shows by unmistakable
indications, or openly declares, that she has
fallen in love, as any other mortal woman
might, with the doctor who is analyzing
her .•.
It is [also] determined by so many
and such complicated factors, it is so
unavoidable and so difficult to clear up that
a discussion of it to meet a vital need of
analytical technique has been long overdue.
(Freud, 1911-1913/1955, p. 134).
In terms of the common lay person, but obviously 'projecting' the plight of the psychotherapist, Freud outlined
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the practical consequences of a doctor-patient "love"
scenario born out of the transference reaction.
If a woman patient has fallen in love with
her doctor it seems to such a layman that
only two outcomes are possible. One, which
happens comparatively rarely, is that all the
circumstances allow of a permanent legal
union between them; the other, which is more
frequent, is that the doctor and the patient
part and give up the work they have begun
which was to have led to her recovery, as
though it had been interrupted by some
elemental phenomenon. There is to be. . sure, a
third conceivable outcome, which even seems
compatible with a continuation of the
treatment. This is that they should enter
into a love-relationship which is illicit and
which is not intended to last forever
(Freud, 1911-1913/1955, p. 160).
It is this "third alternative" addressed by Freud that
modern mental health professionals are most concerned.
Freud squarely denounced this option, a love relationship
between doctor and patient, by stating, "[But] such a course
is made impossible by conventional morality and professional
standards" (Freud, 1911-1913/1955, p. 160).

Both--conven-

tional morality and professional standards--remain unchanged
today.
Unfortunately, Freud provides no further discourse
directly explanatory of this latter consequence.

However,

his remarks regarding the impact of transference on the
progress of therapy is both insightful and instructive.
Let us take the case of the second outcome of
the situation we are considering. After the
patient has fallen in love with her doctor,
they part; the treatment is given up. But
soon the patient's condition necessitates her
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making a second attempt at analysis, with
another doctor. The next thing that happens
is that she feels she has fallen in love with
this second doctor too; and if she breaks off
with him and begins yet again, the same thing
will happen with the third doctor, and so on.
This phenomenon, which occurs without fail
and which is, as we know, one of the foundations of the psycho-analytic theory, may be
evaluated from two points of view, that of
the doctor who is carrying out the analysis
and that of the patient who is in need of it.
For the doctor the phenomenon signifies
a valuable piece of enlightenment and a useful warning against any tendency to a
counter-transference which may be pre~ent in
his own mind. He must recognize that the
patient's falling in love is induced by the
analytic situation and is not to be attributed to the charms of his person; so that he
has no grounds whatever for being proud of
such a 'conquest,' as it would be called
outside analysis. And it is always well to
be reminded of this. For the patient, however, there are two alternatives: either she
must relinquish psycho-analytic treatment or
she must accept falling in love with her
doctor as an inescapable fate (Freud, 19111913/1955, pp. 160-161).
It is clear that Freud regarded the exploitation of the
transference process for short-term love and gratification
as not only counter-therapeutic to the patient,

(Freud,

1911-1913/1955, p. 162) but an unflattering and futile
gesture for the therapist.
It has come to my knowledge that some
doctors who practice analysis frequently
prepare their patients for the emergence of
the erotic transference or even urge them to
•go ahead and fall in love with the doctor so
that treatment may make progress.'
I can
hardly imagine a more senseless proceeding
(Freud, 1911-1913/1955, p. 161).
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Freud contended that "abstinence" to the temptations
and influence of acting out the transference-countertransference reaction was an essential and fundamental tenet
of the psychoanalytic technique (Freud, 1911-1913/1955, p.
165).

In essence, the therapeutic process can only be

maintained if the patient is left with unfulfilled wishes in
abundance.

In this way, the transference may be therapeu-

tically explored by frustrating the patient's desires which

'

in turn force unconscious feelings and experiences to the
surface (consciousness).
Interestingly, Freud acknowledged yet sidestepped the
moral standards of society that decry the analyst who accepts or reciprocates the unconscious yearning of the patient.

Instead, his reason for concern was based on the

deleterious effects such activity would have on the (acceptance) analytic technique (Freud, 1911-1913/1955, pp. 164165) and in a significant sense on the (just developing)
analytic profession.
In summary, Freud construed transference in terms of
clinical utility.

He considered the patient's development

of erotic interest in the therapist to be a useful part of
the psychotherapeutic process.

From a dynamic perspective

the denial of patient desires and impulses would help demonstrate to the patient "the impossibility of conducting life
(solely) on the pleasure principle" (Freud, 1917-1919/1955,
pp. 157, 164).

Freud thus thought that any satisfaction of
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the patient's erotic interests was detrimental to her
"susceptibility to influence from analytical treatment."
(Freud, 1917-1919/1955, p. 166).

In addition, Freud was

equally concerned with ethical problems, urging that the
analyst should not obtain any "personal advantage" from the
transference (Freud, 1917-1919/1955, p. 53).

This latter

concern was as much a reflection of the moral standards of
that time (Jones, 1957, p. 53) as it was ~.is feelings of
protectionism of the reputation of his new technique (Jones,
1957) •
8

Modern View
Historically, female clients that were sexually abused

and exploited by their psychotherapist had very little
recourse except to suppress their feelings and remain quiet.
Those patients courageous enough to voice either their
indignation or concern were either ignored or discredited as
having a delusional attraction for their therapist.

The

underlying medical conclusion for such "far fetched allegations" was that the female client was merely manifesting
hysterical wishful fantasies (Deutsch, 1945) and therefore
was neither to be trusted nor believed.

These presumptions

were based upon traditional Freudian psychoanalytic theory,
which is in part heavily rooted in various sexually related
interpretations and formulations.

Not surprising, these

amorphous and overly generalized interpretations were also
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often applied to claims of rape and incest (Goldstein,
Dershowi tz & Schwartz, 197 4) . · ·
In light of the medical and mental health profession's
disbelief and indifference regarding the possibility that
some colleagues might be sexually exploiting their patients,
the actual reporting of such allegations no more than ten
years ago was understandably rare.

This dearth of public-

ity, coupled with the omnipotent position __and altruistic
appearance enjoyed by the medical profession, effectively
kept the public in the dark and rendered any affected client
a silent victim.
In 1970, Masters and Johnson published their landmark
book Human Sexual Inadequacy which, coupled with the
feminist movement and pioneering social activists, began to
force the medical and mental health professions, as well as
society, to face the reality that certain sexual practices
were inappropriate and intolerable.

Whether they be verbal

sexual harassment in the form of crude references in the
work place or sexual exploitation in the therapist's office,
these types of behavior were too commonplace and not to be
accepted.

Masters and Johnson stated that a significant

percentage of women who came to their clinic for treatment
reported that they had been sexually abused and exploited by
previous health care professionals (Masters & Johnson,
1970).

These professionals ranged from obstetricians,
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internists and family practitioners to social workers,
psychologists, psychiatrists, and even pastoral counselors,
Since Masters and Johnson's 1970 groundbreaking revelation,
several attitudinal studies have been conducted, polling both
psychiatrists (Kardener, Fuller & Mensh, 1973) and
psychologists (Holroyd & Brodsky, 1977; Bouhoutsos, Holroyd,
Lerman, Farer, & Greenberg, 1983), regarding their sexual
involvement with clients during treatment.

Though many of

these studies were geographically restricted and small in
sample size, they clearly indicated that sexual activity
between clients and their physician or psychotherapist was
not only occurring in numbers ranging from 2 to 12% of those
polled but also that a certain percentage of the respondents
indicated various degrees of approval for this type of
behavior.

For example, psychiatrist Martin Shephard

concluded from interviews with patients who engaged in
sexual activity with their therapist that "as many people
are aided by intimate involvement with their therapist as
are hurt" (Shepard, 1971).

Similarly, psychologists Taylor

and Wagner's 1976 survey of the literature indicated that
the therapeutic results were 'positive' for 21% of the
patients who had been sexually involved with their therapists,

'mixed' for 32%, and 'negative' for 47% (Taylor &

Wagner, 1976).
To date no systematic study has been published that
has polled a significant percentage of the mental health
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profession, such as all membere of the American Psychiatric
or Psychological associations, thus providing a more
accurate indication of the overall prevalence of this
behavior.

However, various organizations like the American

Psychological Association, American Psychiatric Association
and numerous state and local medical societies have begun to
initiate efforts to evaluate the problem in order to provide
necessary assistance to their members, as well as educate the
public (e.g., American Psychiatric Association Board, 1985).
No longer is the exploitation and manipulation of
clients for sexual purposes a hushed matter or thought to be
the result of some "hysterical client" verbalizing fantasies
of unfulfilled sexual yearnings.

The reality that a certain

percentage of society's physicians, psychiatrists, social
workers and clergy are exploiting the trust and faith placed
in them by their clients is a sobering one.
There are some professionals who believe that the issue
concerning sexual misconduct with clients is completely
overblown and it is the therapist who is the victim, since
the therapist is always vulnerable to allegations of impropriety by a disgruntled or unstable client.

And even if the

allegation is totally false, it is argued that the mere
suspicion that it might be true can be devastating to a
psychotherapist's reputation (Stone, 1984).

While theoreti-

cally this might be true, the rise in malpractice suits,
license revocations, and publicity regarding legally
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concluded evidence of misconduct indicate clearly that this
is not the rule but the exception.

In his book, Law,

Psychiatry and Morality (1984), Alan Stone, M.D., raises a
number of provocative and logical points that have led him
to conclude that when a female patient consults him
concerning complaints of sexual abuse by a previous therapist, the complaint deserves serious consideration.

He

points out that regardless of how much training or personal
psychoanalysis a therapist might have, nb one is immune from
acting out sexually with their clients.

He further reasons

that if sexual exploitation is traumatic to the client, so are
attempts to obtain redress; the assumption being that no one
would subject herself to the arduous and painful process of a
legal proceeding unless the claim was true.

Also, Stone

rightfully indicates that while the principles of ethics
(of most mental health professions) require therapists to
expose exploitative colleaguee, those who do, often feel
as much a victim as the alleged exploited client.
Despite the conclusions of a small minority of therapists who contend that doctor-patient sexual activity is not
'necessarily harmful,' the modern clinical as well as legal
view of this issue is that it is unethical and subject to
various sanctions.

"Medical authorities are nearly unani-

mous in considering sexual contact between the tharapist and
patient to be malpractice" (L.L, v. Medical Protective Co.,
1984, p. 176) ... "It is generally agreed that the therapist-
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patient sex is psychologically deleterious for the involved
woman patient and -is unethical practice for the male
physician .•. " (L.L. v. Medical Protective Co., 1984, p.
176) •

With more and more clients coming forward to expose
unethical and exploitive psychotherapists, the courts maintaining their position against such conduct, and the mental
health profession's gradual movement toward initiating mea"'
sures to address this problem, there is hope that sexual
misconduct in psychotherapy will begin to diminish and eventually be eradicated.

Though such hope is not likely to be

realized any time real soon, given the typical delay between
problem recognition and appropriate resolution, at least
clients will be taken more seriously and with respect, if
they have the misfortune of having to sue for medical malpractice because they were sexually exploited by their
therapist.
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SCOPE OF ACTIVITY

9

Research:

Introduction

The parameters defining acceptable doctor-patient
interaction appears to increasingly grow as society's moral
standards presumably widen.

Within the context of modern

.

therapeutic practice, tactile interaction and communication
between psychotherapist and patient is assuming an everincreasing role.

A single human touch shared during a

moment of need, "soul searching" or personal suffering can
often convey a powerful sense of acceptance, understanding,
and caring.

Similarly, it can also effectively communicate

a form of metaphysical understanding of another person which
seemingly transcends conventional cognitive processes.
Jourard and Rubin (1968) noted:
To encounter another person means, among
other things, to confirm him as a being who
experiences. This means seeking to
experience his experience. I can experience
your experience most directly if you disclose
it to me. You can, if you wish, conceal or
misrepresent yourself, in which case my
experience of you will be autistic ... But if
you wish me to know you to know yourself, you
will have to disclose your experiencing
authentically to me, in dialogue, throughout
the duration of our relationship.
A more direct, even literal, way for us
to encounter one another, is for us to touch
-- my hand on some part of your body, and
yours on mine. In touching you, I perceive
you "haptically" (Gibson, 1966)
I know that
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you exist in a way that hearing you or
seeing you cannot confirm ... (p.39).
Though Jourard and his associate were describing the
interactional experience that might transpire between a
heterosexual couple of mutual acquaintance (and presumably
homosexual couple as well), this psychotherapist-patient
relationship appears to share some of the same potential. In
a separate work, Jourard indicates that "(S)ome form of
physical contact with patients expedities the arrival of this
mutual openness ... " (Jourard, 1968).

Other researchers have

supported this observation (Braatoy, 1954; Frank, 1957).
This position of openness and encouragement in the use
of physical closeness and touching in a therapy context is
aptly reflected in the emergence of a variety of novel
therapeutic techniques, for example, nude marathons, hydrotherapy, encounter groups, "feeling" therapy, Rolfing,
surrogates in sex therapy, and an outgrowth of a seemingly
new morality.
However, not all researchers and therapists endorse or
advocate touching in therapy -- erotic or nonerotic.

In

fact, a review of the relevant literature seems to indicate
an overwhelming response against such activity (Hare-Mustin,
1974; Lowery & Lowery, 1975; Holroyd & Brodsky, 1979).
To date, the outright advocacy for any form of intimate
contact between psychotherapist and patient has been quite
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rare (McCartney, 1966). despite some findings that seem to
contradict the age-old conclusion that such behavior is
inherently detrimental to the therapeutic process (Dalberg,
1970; Taylor

&

Wagner, 1976).

Numerous commentators have

concluded that, with regard to the treatment of certain sexual
dysfunctions, the profession simply does not have enough
information (i.e.,concerning the causal consequences of
engaging in therapist-patient sex and therapeutic efficacy) to
warrant a blanket prohibition.

Dr. Mary · Calderon, then

president of the Sex Information and Education Council of the
United States, concluded that:
We have only opinions rather than facts with
which to determine that (doctor-patient
intimacy) might or might not have value.
But until we know more, rather than saying
"no" or "it's bad," we should simply say
that we don't have enough information to
say whether it's good or bad (Masters, Johnson & Rolodny, 1977, p. 177).
This opinion has been echoed by other prominent individuals
studying this issue (Masters, Johnson & Rolodny, 1977).
It is therefore obvious that this issue, as well as
other social, ethical, clinical, and legal questions that
spring from it, deserve critical evaluation and serious
empirical investigation.

The following section is a review

of the research literature that has grown out of the increasing public and professional need for examining the many
questions and factors related to sexual activity between a
psychotherapist and patient.

Following this review will be
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a summary of the various results obtained, their implications and comments regarding considerations for future
research.
10

Review of the Literature
In an attempt to investigate the issue of therapist/

physician-patient sex numerous studies, ranging from
informal individual observational summaries to extensive

-

surveys of the memberships of various mental health
organizations, have been conducted.

A review of this

literature tends to reflect several common areas of investigation:

(1) attitudes and practices (frequency) of

therapists engaging in erotic contact with patients; (2)
characteristics of practitioners engaged in some form of
sexual intimacy with a patient; and (3) the effects or
consequences of this form of activity.
Due to the relative paucity of legitimate research
investigating some aspect of the psychotherapist/physicianpatient sex phenomenon, this literature review will include
published and unpublished reports of this experience without
regard to conventional research validity.

While it could be

easily argued that any reporting that fails to meet certain
standards of statistical procedure is of negligible value,
the results or findings to be reported tend to be descriptive in nature rather than empirical and therefore their
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inclusion is somewhat instructive, if not moderately
significant.
Practices and Attitudes
In a 1973 study investigating the frequency of erotic
contact between physicians and their patients, Kardener,
Fuller and Mensh surveyed a random sample of four hundred
sixty male physicians (114 psychiatrists, 105 general
practitioners, 89 internists, 85 obstetrician-gynecologists,
~

and 69 surgeons) residing in the Los Angeles area. Of that
group, 10% of the psychiatrists, 13% of the general
practitioners, 18% of the obstetrician-gynecologists,
12% of the internists, and 10% of the surgeons acknowledged engaging in some form of erotic activity with a
patient.

Additionally, 20% of the psychiatrists, 18%

of the gynecologists, 23% of the surgeons, 14% of the
internists, and 19% of the general practitioners felt
that under certain circumstances erotic contact with a
patient might be therapeutically beneficial.
In an abbreviated survey of one hundred members of
the Massachusetts Psychiatric Society, Grunebaum, Nadelson and Mach (1976) found that 50% of respondents
were aware of specific instances of sexual activity
between a psychotherapist and a patient.
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Perry (1976) randomly sampled 164 female physicians,
representing seventeen specialties including psychiatry,
in California and New York.

It was found that none of the

respondents acknowledged coital involvement with a patient,
and only one respondent reported having some form of erotic
contact (non-intercourse) with a patient.

Two percent of the

respondents indicated a belief that erotic contact was
beneficial in treatment.
In a nationwide survey of Ph.D. psy~hologists Holroyd
and Brodsky (1977) found that 5.5% of 347 male respondents
and .6% of 310 female respondents had engaged in some form
of sexual intercourse with their patients within three
months of terminating treatment.

A significantly higher

percentage of males (10.9%) than females (1.9%) believed that
erotic contact with patients could benefit treatment.
Two hundred female psychiatrists were randomly sampled
regarding whether they had engaged in sexual activity with
their patients (Sadoff and Showell, 1981).

It was found that

not one of the 50 subjects who reponded reported any incident
of sexual contact with a patient, though one psychiatrist did
indicate that in certain circumstances this type of behavior
might be appropriate.
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In 1983, the Pennsylvania Psychiatric Society Task
Force on Sexuality Between Physicians and Patients conducted
a survey of its 1,485 members in order to ascertain the
prevalence of sexual activity between members and their
patients (Wagenheim, 1983).

Five hundred and thirty-three

members responded {37%), of which only six (.01%) reported
any form of sexual contact with a patient.
Charateristics of Offending Practitioners
A second report of findings

was published by Kardener,

Fuller & Mensh (1973) investigating whether there were any
cognizable characteristics of physicians who had sex with
their patients.

Reviewing the results of four hundred and

sixty questionnaires it was found that the freer a physician
was with non-erotic contact (kissing, hugging, and touching
not meant to arouse or satisfy sexual desire), the more
statistically likely the physician was to engage in erotic
contact.
The California State Psychological Association Task
Force on Sexual Intimacy sought to investigate the freguency
and effects of sexual activity between psychologists and
their patients in a statewide survey of 4,085 members
(Bouhoutsos, Holroyd, Lerman, Forer,

&

Greenberg, 1983).

Seven hundred and four responses were gathered of which 308
{64% male, 35% female, 17% unspecified) provided data on 599
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and patients who had been sexually involved with previous
therapists.

Twenty one of the male respondents (4.8%) and

two of the females (.8%) reported having engaged in sexual
intimacies with a patient.

In almost all cases (92%),

these involvements occurred between a male therapist and
female patient.

Seventy-nine percent of the offending

therapists were in private practice, 14% in a clinic
and seven percent elsewhere.

A significant correlation

was also found between a therapist's age" and a patient's
age.

In almost all cases the therapist was atleast ten

years older than the patient.
Effects of the Activity
In vignette format Dalberg (1970) informally reviewed
nine cases he was personally aware of where a therapist had
sexually exploited a patient.

In almost every instance the

patient, who were all female, reported negative experiences
from this activity.

These experiences ranged from a worsening

of their psychiatric condition, mistrust and insecurity, to
feelings of identity fragmentation, depression and suicide.
Twenty therapists who had engaged in some form of sexual contact with a patient were studied with respect to
identifying the effects of this activity (Butler 1975).
It was reported that the therapists' own high need state,
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described as an absent or unsatisfied sex/love relationship,
contributed to the initiation of the sexual contact in
therapy.

Both the patient and therapist experienced conflict

regarding the inequality of their respective roles. In
addition, the patient commonly experienced considerable anger
and hurt following the eventual dissolution of the relationship.
Four cases of female patients who had engaged in sexual
activity with their private therapist, all of whom were
considered well trained, married, and facing either a personal
or professional crisis in their lives, were studied
(D'Addario, 1977).

All four women reported experiencing

devastating responses to the sexual activity.

One woman

became severely depressed, another felt that she had rejected
her husband and children, another's sexual dysfunction
remained "uncured" and the fourth made a serious suicide
attempt.
I

In a similar type study Kirstein (1978) reported on
three cases of sexual activity between patients and hospital
staff members.

All three patients reported a deterioration

in their mental status following this experience, two of whom
became suicidal.
In a study investigating 16 female patients who
had been subjected to internal gynecological examinations in
a sexually abusive manner, Burgess (1981) found that each of
the patients experienced a number of negative feelings.
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Common patient response to this form of sexually exploitive treatment ranged from feelings of powerlessnes,
humiliation, and insecurity, to anger, stupidity and
degradation.

The author analogized the patient's experi-

ence to a form of rape trauma and suggested its occurrence
was not restricted to any one area of medicine, including
psychiatry.
In the largest study of its type, Bouhoutsos, Holroyd,
Lerman, Farer, and Greenberg {1983) surveyed the entire
membership of the California State Psychological Association
regarding the practice of any type of erotic or sexual
activity with patients. Seven hundred and four of 4,385
possible respondents provided usable data concerning 599
past and present patients.

The course and resulting effects

on patients following some form of sexual relationship
with their therapists varied.

Sixty four percent of the

patients were said to have experienced adverse effects in
terms of personal adjustment, 11% of the patients were
hospitalized and one percent committed suicide following
initiation of the sexual relationship.

Twenty percent of the

patients reported that their then ongoing sexual or marital
relationships deteririated following sex with their therapist
and approximately 50% reported considerable difficulty recommencing therapy due to feelings of anger, suspician and
mistrust.
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Summary of the Results
The following represents a condensation of the salient

results of the different studies just described.

The

purpose is to provide a general demographic composition to
help illustrate a preliminary starting point for
understanding the nature, incidence, and some of the effects
~"'

of the psychotherapist/physician - patient sex phenomenon.
Since this is strictly a recapitulation of facts and not
intended to buttress a projection, hypothesis, or scientific
conclusion, no attempt is made to statistically critique the
design, methodology, or validity of the studies reported.
Nevertheless, outside the self-studies and unpublished
reports, each of the major surveys demonstrated an adherence
to acceptable statistical design and methodology to yield
empirically significant results.
Attitudes and Practices
The overwhelming number of respondents in each of the
major surveys as well as the two unpublished reports
indicated a negatory response to both the question of attitude and actual involvement in sexual contact with a patient.

Common attitudinal responses were:

unethical," "sick," and "destructive."

"that it is

Despite these highly

unfavorable reactions, survey results indicated that
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anywhere between approximately one percent (Perry, 1976)
to five - thirteen percent (Holroyd & Brodsky, 1977) either
acknowledged engaging in sexual touching with a patient or
believed it could have some therapeutic value.

Respondents

who indicated an inclination to favoring some form of intimate
patient contact offered several reasons including:

to

strengthen patient rapport, enhance patient self-esteem, reorient patient sexual identity, develop appropriate sexual
response to affection and rehabilitate dtsfunctionate sexual
processes.

It is significant to point out that a majority of

the practitioners with potentially favorable attitudes toward
therapist-patient intimacy prefaced their comments with
specific disclaimers of any personal unethical involvement
despite their belief (Kardener, Fuller & Mensh, 1976).

Characteristics of the Offending Practitoner

Overwhelmingly, therapist-patient sexual activity is a
male psychotherapist/physician - female patient dyad.
Female therapists/physicians exploiting their patients
accounted for less than one percent of the respondents
indicating involvement in therapist-patient sex (Perry,
1976: Holroyd & Brodsky, 1977).

In addition to gender, age

difference between offending therapist and patient also
demonstrated considerable consistency.

The vast majority of

48

offending therapists were at least ten to fifteen years
older than their patient (Dalberg, 1970; Burgess, 1981;
Bouhoutsos, Holroyd, Lerman, Forer,

&

Greenberg, 1983).

Other less statistically concluded characteristics but
frequently cited was that the sexual involvement commonly
coincided with a personal crisis in the therapist's life
(Butler, 1976; D'Addario, 1978); therapists who were
comfortable in engaging in non-erotic cont~ct were more
likely to engage in erotic contact, (Kardener, Fuller

&

Mensh, 1976); sexual relations typically occurred with women
in their twenties or thirties and described as attractive
(Dalberg, 1970; Burgess, 1981; Bouhoutsos, Holroyd, Lerman,
Ferer,

&

Greenberg, 1983); and that therapist perceived

himself as dominant or fatherly in the therapeutic
relationship (Butler, 1976).
Effects of Activity
The various "statistically sound'' studies tended to be
less informative regarding the effects of the therapist/
physician - patient sexual activity.

This is likely due to

the difficulty in empirically investigating this issue more
than anything else.

Those studies that did provide patient

reactions consistently reflected a negative tone regarding
this experience.

Commonly cited patient responses included:

worsening of original psychological condition, depression,
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difficulty re-entering therapy, marital and relationship
problems and suicide (Dalberg, 1970; D'Adderio, 1978;
Kirstein, 1978; Burgess, 1981; Bouhoutsos, Holroyd, Lerman,
Forer, & Greenberg, 1983).
Despite these relatively pervasive negative responses,
at least two published reports cited instances of some degree
of positive consequences to this activity.

Both Butler (1976)

and Taylor and Wagner (1976), reported positive and negative
aspects emanating from this therapeutic -11 deviation."
the positive results cited were:

Among

feelings of growth, deep

emotional/spiritual connections, and respect for one another
(therapist and patient).
Based solely on the results gleaned from the various
empirical and anecdotal reports cited in the past two sections certain facts seem to consistently appear.

The of-

fending therapist is male, at least ten years older
than his female patient and frequently experiencing some
form of personal upheaval in his life at the time of the
sexual involvement.

The patient is female, generally

considered young and attractive and typically has negative
counter-productive experiences following sexual involvement
with her therapist.

Last, in light of the large sample

and high return, the safest estimate of the prevalence of
this activity is probably best reflected in the study conducted by Holroyd and Brodsky (1977).

Their study found a
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1.9% (female) to 10.9% (male) incidence of erotic contact and
.6% (female) to 5.5% (male) incidence of sexual intercourse
with at least one patient.
One final note regarding the incidence of this activity
is in order.

An unpublished random survey of one hundred

members of the Massachusetts Psychiatric Society (1976)
indicated that 50% of the respondents knew of specific
instances of sexual involvement between practitioners and
patients (Grunebaum, Nadelson & Macht, 1976).

These results

strongly suggest that the incidence of therapist - patient
sex could very well be more prevalent than the two - eleven
percent reported in the Holroyd and Brodsky study but simply
under reported.
12

Future Research Considerations
A significant number of psychotherapists and physicians

are engaging in some form of erotic contact with their
patients.

This practice persists despite unyielding con-

sternation by professional associations, licensing organizations, the courts, and a vast majority of colleagues who have
written on the subject.

However, a review of the research

literature reveals a number of intraprofessional conflicts
as well as a lack of valid scientific data to support the
fundamental arguments challenging or condemning this activity.
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A review of the research raises two significant questions that remain unanswered.

Most modern psychotherapists

who have written about sexual activity between therapist/
physician and patient have categorically opposed it (e.g.,
Greenback, 1965; Hare-Mustin, 1974).

Beginning with Freud

(1911-1913/1955), the major mental health organizations have
all issued absolute prohibitions of the activity (American
Association of Marriage and Family Therapy, 1985; American
Psychiatric Association, 1985; American ~sychoanalytic Association, 1983; American Psychological Assocation,
1981, National Association of Social Workers, 1980), the
major fear being that the psychotherapist would lose
objectivity and instead exploit the patient.
assumption remains untested.

However, this

This fact has not gone unnoticed

in the professional community either.

Dr. William Masters,

who incidentally favors the treatment of therapist-patient
sex as a form of statutory rape (Masters & Johnson, 1976),
admits that some therapists who have sexual relations with
their patients may be able to do so with integrity and retain
their professional objectivity.
The greatest negation of professional
responsibility is taking advantage of
an essentially defenseless patient
but it often happens .... The difficulty
is ... that it's damn hard to be in bed and
be objective at the same time. There are
very few people who can do this with any
success .... I don't think there can't be
any integrity .... I only think it's damn
rare .... of all therapists, physicians,
theologians, and behaviorists that are
sleeping with their patients every
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day, certainly not more than five per cent
have a great deal of integrity involved. In
which case it's pretty hard to accept it as a
general premise and as a therapeutic
approach (p. 553).
Though Masters's comments themselves do not represent
research supported conclusions, they do serve to underscore
a continuing flaw in many generalized notions that circulate
about this activity.
Similarly, there continues to linger a minority of
~

professionals who question the stereotypic conclusion that
therapist-patient intimacy is inherently detrimental and
always countertherapeutic.

To date, only one professional

psychotherapist, James McCartney (1966), has attempted to
squarely address the issue of psychotherapist-patient sexual
relations and therapeutic efficacy.

Other therapists have

challenged the basis of the traditional proscription less
directly by concluding that sexual activity with patients
may not always be harmful.

For example, Dr. Clay Dalberg

(1970), a psychiatrist, claimed that the nine cases of
therapist-patient sexual intimacy of which he was aware
during his practice ranged from "the relatively harmless to
the frankly destructive" (p. 110).

Some commentators have

suggested that it might be therapeutic.

Psychologists

Taylor and Wagoner's 1976 survey of the literature indicated
that therapeutic results were positive for 21% of the
patients who had engaged in sexual activity with their
therapist, negative for 47% and mixed for 32% (p. 594).
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Psychiatrist Martin Shepard (1971) concluded from interviews
with patients who had been sexually intimate with their
psychotherapist that "as many people are aided by intimate
involvements with their therapist as are hurt" (p. 207).
Interestingly, Dalberg's observation in 1970 about the need
for an empirical evaluation of this question remains valid
today.

He stated:

How many are there who do not complain--who
do not feel that they are hurt or perhaps, as
in McCartney's cases, even think they were
helped by their therapists' sexual
intervention? This is a worthwhile question
and could be answered, at least in part.
What I am proposing is a Kinsey-type
survey of therapists and patients to probe
into the circumstances and results of sexual
acting out and near acting out. What was the
nature of the interpersonal dynamics when
temptation was strong but not resisted, and
what was the outcome? This would be a tough
job, but it could be done.
It is obvious that in order to be
useful, such inquiry must go beyond questions
concerning the boundaries of the existing
proscriptions. It must include
considerations of actual therapeutic outcomes
in various situations, as well as by whom,
and by what means sexual relations as a
therapeutic device should be controlled.
Finally, the inquiry must consider the
compatibility of such an innovation with
social norms, and the threat that it might
pose to such values as patient dignity and
popular (as well as internal) perceptions of
the profession (p. 123).
Previously conducted surveys of beliefs and practices
have provided some indication of the frequency of the activity but attempts to probe the effects and circumstances
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under . which it occurs have been retrospective and have
suffered from biased, variegated and numerically inadequate
samples.

Further research, prospective in nature, encompas-

sing a much larger and wider pool of respondents is desperately needed.

Regardless of its outcome, such research

would make possible a more forthright and rational assessment of this issue and squarely address the significant
question of psychotherapist-patient intimacy as a potential
therapeutic tool.

If it were demonstrated that such rela-

tions could be useful in identifiable situations and could
be conducted without exploiting the patient, then therapeutic utilitarian value could be rationally weighed against
existing moral and ethical objections.

If on the other

hand, the traditional and pervasive assumptions were shown
to be valid, the legitimacy of bans and sanctions would be
enhanced and they might well become more effective.
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AVENUES OF REDRESS

13

Introduction
Considerable evidence has been presented in the preced-

ing sections, establishing some of the more widely accepted
reasons for considering sexual activity between psychotherapists and their patients unethical, inappropriate and offensive.

While there exists a minority within the mental health

profession that questions this conventional wisdom, by and
large their position is given little credence at this time by
the governing bodies of the various professional organizations, the courts and society in general.
Despite what appears to be, at least on the surface,
overwhelming opinion that therapist-patient sex is a clear
violation of professional ethics, the manner in which to
respond or deal with the psychotherapist-offender is not
without controversy and debate.

Some members of the psycho-

therapy profession believe that the offending therapist is
in need of treatment and should be helped rather than punished
(Kardener, Fuller & Mensh, 1976).

Masters and Johnson (1976)

in an address to the American Psychiatric Association, took a
much more punitive view.

They stated:

We feel when sexual seduction of patients can
be firmly established by due leg~l proce~s,
regardless of whether the seduction was initiated by the patient or the therapist, the
therapist should initially be sued for rape
rather than malpractice, i.e., the legal
process should be criminal rather than civil.
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Few psychotherapists would be willing to
appear in court on behalf of a colleague and
testify that the sexually dysfunctional
patient's facility for decision making could
be considered normally objective when he or
she accepts sexual submission after
developing extreme emotional dependence on
the therapist (p. 553).
Although it probably is not difficult to understand and
empathize with the authors' contempt for this type of behavior, their demand for severe punitive sanctions represents a
definite outer limit to the various cognizable sanctions an
exploitive psychotherapist might face.
With regard to avenues of redress, there are four types
of sanctions that might be imposed against a psychotherapist
who engages in sexual activity with a patient.

The first is

various statutes of the criminal law, including statutory
rape (minor patient), rape, and different degrees of sexual
battery.

This form of punishment is analogous to the puni-

tive measures advocated by Masters and Johnson.

However,

this sanction has not frequently been used very often.
Recently, however, some states have implemented legislation
that makes sexual exploitation of a patient by a
psychotherapist a crime (Wisc., 1982).
The second and most common form of redress is the
institution of a tort action for malpractice based on
professional negligence.
The third sanction is the suspension or revocation of a
practitioner's license by a state board of examiners.

The
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fourth form is the ethical sanctions imposed by professional
associations, societies and institutions, such as suspension
or expulsion from the professional organization (American
Psychiatric Association, 1985).
14

Criminal Sanctions
Masters and Johnson's (1976) blanket recommendation

that sexual exploitation cases between psychotherapists and
their patients be treated as a criminal rather than a civil
offense in most circumstances is an unrealistic and legally
flawed argument.

This is due to the higher standard of proof

required in criminal law (reasonable doubt as opposed to
preponderance of the evidence) and the need to show the
occurrence of violence or violent intent typically associated with the crime of rape.

However, the implementation

of criminal sanctions for rape or sexual battery is not
completely without merit in some states and under certain
limited circumstances.

Whether or not the sexual exploit-

ation of a patient by a therapist constitutes rape or some
analogous sexual offense and therefore punishable under
criminal law often hinges on the therapist's means of
inducement and the flexibility of a particular state's
criminal code.
Early American jurisprudence recognized several situations in which intercourse with a patient under the pretext of medical treatment was held to be rape (Annot. 1951).

58

For example, intercourse with a patient against her
objections, even if. the objections were considered slight or
feeble, or if the act was committed by · surprise or without
the patient's knowledge were all considered sufficient to
sustain a finding of rape (Pomeroy v. State, 1883; Eberhart
v. State, 1893; State v. Ely, 1921).

The first set of

circumstances all share a common thread in that the patient
in no way gave her consent, explicitly or implicitly, to the
sexual act with her therapist or physician.

This lack of

consent and those situations in which the patient manifested
some form of resistance tended to closely approximate the
typical circumstances associated with traditional criminal
rape.
The second situation in which a psychotherapist or
physician might be charged with rape as a result of sex with
a patient during treatment is somewhat more complicated.

If

a therapist dupes, misleads or fraudulently induces a
patient into consenting to sexual relations with the
explanation that it is a viable part of treatment, he or she
may be liable for rape.

The problem with this situation,

with respect to making a case of rape, is overcoming the
common presumption that the patient had a choice and
'freely' exercised it.

Typically, in the absence of some

indicia of force, violence or threat of violence, the courts
are reluctant to make a finding of rape and instead consider
the exploitation ac act of malpractice constituting a civil
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wrong.

Counsel for the patient-victim, as well as some

commentators, frequently argue that the consent given
following

negligent or willful misrepresentation of

treatment is to a significant degree a form of
"psychological coercion" in light of the transference
process.

Unfortunately, for purposes of substantiating a

claim of rape the courts have not accepted this argument and
instead have remained fairly steadfast in holding that
absent a threat of violence or force there can be no rape.
At this time, there are three notable exceptions to this
general rule.

New Hampshire, Michigan, and Wisconsin have

statutorily made sexual relations between a therapist or
physician and a patient a felony.
In New Hampshire, it is a felony to perform
"sexual penetration ... when the actor engages
in medical treatment or examination of the
victim in a manner or for purposes which are
not medically recognized as ethical or
acceptable" (N. H. , 1977) .
Michigan treats as a felony any representation by a therapist to a patient that sex
with "anyone" except her husband "is, or will
be, necessary or beneficial to her
health ... 11 (Mich., 1984-85).
While both of these statutes clearly make it a crime
for a therapist or physician to engage in sexual relations
with a patient under the guise of treatment, neither apply
to the equally common situation when the therapist doesn't
claim that sex is a part of treatment but instead exploits
the transference between them.

In this situation only
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Wisconsin has promulgated legislation making it a criminal
offense for a psychotherapist to engage in sexual activity
- .
with a patient, regardless of consent.
940.225

Sexual Assault

(2) Second degree sexual assault. Whoever
does any of the following is guilty of a
Class C felony.
(b) Has sexual
another person
mental anguish
care ... (Wisc.,

contact or intercourse with
without consent ... causes
requiring psychiatric
1982) .

Without stricter criminal statues, such as those in
Wisconsin, the likelihood of successful criminal prosecution
is remote.

In addition, the emotional consequences for a

woman seeking criminal sanctions are quite painful and often
traumatizing, especially in comparison with the small likelihood of a criminal conviction or even professional disciplinary action against the offending psychotherapist.
The last situation and probably most closely analogous
to the traditional elements of criminal rape is when the
psychotherapist or physician uses some form of coercion,
usually in the form of tranquilizing medication, to either
induce compliance or minimize resistance by the patient.
For example, in Ballard v. Superior Court of San Diego
County (1966), the plaintiff was a physician charged with
the rape of a female patient he had been treating.

Though

this opinion dealt with a writ of mandamus seeking certain
pretrial discovery of evidence, the charge of rape was based
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on the doctor's use of medication to subdue the patient in
order to engage in sex with her.
In a similar case, People v. Middleton (1976), a
physician was found guilty of deviant sexual assault and
aggravated battery and sentenced to five to ten years in
prison for sedating a patient and then performing oral sex
on her.

In Middleton, six other patients of the defendant

physician testified to similar drug-induced sexual assaults
~

by the doctor.
Probably the most noxious and blatant example of a
physician utilizing his position as a doctor to sexually
abuse a patient was a case involving a psychiatrist who used
a combination of ECT and medication to render his patients
defenseless before he performed sexual acts on them (Stone,
1976).

The psychiatrist was convicted and served time in

prison.
While this section has concentrated solely on
situations involving charges of sexual assault with adult
female patients, this by no means precludes similar criminal
liability for the sexual exploitation of a minor patient.
For example, in state v. Martin, a pediatrician pleaded nolo
contendere (disavows guilt but agrees to accept the court's
findings) to a charge of indecent assault, based upon
allegations of engaging in homosexual relations with young,
emotionally disturbed boys who were in his medical care
(Goldstein, Dershowitz & Schwartz, 1974, pp. 3-31).

The
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doctor argued that the intimate contact was a form of
therapy but the court rejected this claim and found the
physician the aggressor and guilty as charged.

Similarly, a

psychiatrist was convicted of statutory rape for having
sexual intercourse with a sixteen year old girl who had been
referred to him for treatment of her "promiscuity" (People
v. Berenstein, 1959).
In another case, a licensed psychologist was convicted
of aggravated felonious sexual assault when, during a weekly
therapy session, he masturbated and performed fellatio on a
fourteen year old male patient (State v. Vonlock, 1981).
An important distinction to understand between cases
involving minors and adult patients is that when a patient
is a minor or legally incompetent, a finding of sexual
battery can be made regardless of whether there was evidence
of force, coercion or patient consent.

This is because, as

a matter of law, minors and incompetents are considered
unable to give valid consent due to their lack of a
developed intellect and immaturity.
In summary, criminal prosecution of a psychotherapist
or physician for sexually exploiting a patient is generally
the most difficult and most emotionally unsettling means of
seeking redress for a victimized patient.

Successful

prosecution is often hindered by several factors.
Authorities are generally reluctant to pursue criminal
sanctions unless force or violence can be proved.

There is
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also a natural reluctance on the part of patients to report
such misconduct to authorities.

Most significant is the

same credibility problem and typical "victim precipitation"
reaction that tends to thwart criminal rape cases (Gobert,
1977).

Generally speaking then, only the most blatant and

onerous types of sexual exploitation by a professional will
result in a criminal prosecution (Stone, 1976).
15

Civil Action:

interference with mari~al relationship

The second and most likely punitive legal sanction
against an exploitive psychotherapist or physician is to file
a civil suit.

Civil law provides a cause of action for

sexual exploitation of a patient by a therapist on the basis
of two ideas:

interference with marital relations and

malpractice due to professional negligence.
A review of some of the early common law remedies for
professional misconduct by a physician is instructive to
understanding modern day tort law in this area.

Generally,

lawsuits today are brought only by the injured party or
their designated or legal representative (in cases involving
a minor, incompetent, or plaintiff who has died).

However,

the common law tended to overemphasize the position of the
male in society and thereby allowed for the collection of
damages by a husband whose marital or family relations had
been damaged or interfered with by the wrongful actions of
an outside party with his wife.

Two torts, alienation of
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affection and criminal conversation, afforded the husband
the opportunity to pursue legal redress against a wrongdoer
who had detrimentally affected his marital relationship.
Alienation of affections can be described as an unwarranted and injurious interference by a party outside the
marriage which results in the loss of affection, comfort,
fellowship and services of the "injured party's" spouse
(Perry v. Lovejoy, 1883). It was not neceS'Sary that the wife
commit adultery to sustain this charge.

Similarly, the tort

of criminal conversation involved suing the "other" man for
adulterous relations with the plaintiff's wife.

Prosser and

Keeton (1984), in their treatise on Torts, explained that
recovery for criminal conversation was based on the
"defilement of the marriage bed and the blow to the family
honor" (p. 918).
An example of these two common law torts involving a
doctor and a patient are illustrated in the case Nicholson
v. Han (1963).

In this case the plaintiff's husband alleged

that the defendant had used his position as a physician to
induce his wife to become intimate with him as well as
proceed with a divorce against him.

The plaintiff contended

that the doctor failed to perform an expressed contract to
reconcile and improve the couple's marital problems and
therefore was liable for breach of contract.

The court

rejected the plaintiff's claim for breach of contract and
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instead indicated that the evidence presented constituted
criminal conversation and alienation of affection, both of
which had been statutorily abolished.

Therefore, despite

evidence that the defendant physician had fraudulently misused the doctor-patient relationship which resulted in sexual relations and divorce, the court dismissed the case for
failure to state a claim in which a cause of action existed.
Actions of this type which are brought by a husband
'

claiming that a therapist or physician's misconduct has
significantly interfered with his marital relations are
decidedly antiquated and have been abolished in all but a
handful of states.

In those few jurisdictions where marital

or family interference is still recognized, the most likely
civil action is criminal conversation (Prosser
1984).

&

Keeton,

Since a plaintiff need only demonstrate that the

defendant had intercourse with his wife during the marriage
and without his consent (Prosser

&

Keeton, 1984), regardless

of whether he was deprived of his wife's affection or
services, a large number of unreported settlements are
likely to occur.

Also, since consent of the wife is not a

defense, there is little likelihood a defendant will try to
justify his exploitive actions.

Thus, criminal conversation

actions are not an effective medium for uncovering
information about doctor-patient sexual activity.
The essence of these two torts, particularly alienation
of affections, was to protect the husband from anyone
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interfering with his wife's attraction toward him.

How-

ever, growing changes in attitudes toward . sex, marriage,
divorce, coupled with the realization by legislatures
that monetarial awards simply do not compensate for
"tortious injuries of the heart" proved to be the demise
for these two civil actions.

In the early thirties, so-called

"heart balm acts" were passed in many states that barred
civil liability for sexual activity in the form of seduction, criminal conversation and alienation of affection.
These heart balm acts have prevented husbands from
seeking judgments against their wives' therapist or physician
if he engaged them in sexual activity.

In other words, the

wife might bring suit because of her role as the injured
patient to whom the doctor or therapist owed a duty, but the
husband has no standing to sue.

It is not exactly cer-

tain what might result if both the husband and wife were
in therapy together, for example, for marital counseling,
and the therapist had sexual relations with the wife.
Conceivably, the husband could bring suit for negligence,
since such relations in all probability impaired the
therapist's ability to provide a reasonable duty of care.
Another possibility is a cause of action for breach of
contract if the couple and the therapist had agreed to certain standards of behavior in therapy or objectives to be
be met.
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Professional Negligence or Malpractice
Depending on the circumstances and nature of the abuse,

civil law provides a patient with a variety of causes of action in which to seek damages for harm committed by a psychotherapist or physician who sexually exploits her.
The cause of action most commonly pursued is a suit
alleging malpractice for professional negligence.
Malpractice is defined as:
~

•.. the failure of a member of the medical
profession [or the mental health profession],
employed to treat a case professionally, to
fulfill the duty to exercise that degree of
skill, care, and diligence exercised by (other)
members of the same profession, practicing in
the same or similar locality, in light of the
present state of medical science.
(Kambas v.
St. Joseph's Mercy Hospital, 1973).
An important distinction to make at this point is whether
the sexual activity was designated by the psychotherapist
as a part of treatment or not.

For purposes of establishing

malpractice, if the therapist dupes the patient into engaging in sexual relations with him under the pretext that
it is a regular or necessary part of treatment then a cause
of action for professional negligence is more likely to be
considered.

However, if the psychotherapist has an affair

with the patient outside the parameters and confines of
treatment then no legal recourse may be available.

The

reason for this is that an action for professional negligence is grounded in the fact that the psychotherapist or
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doctor has a duty of care based on the doctor-patient relationship.

Arguably, activities between therapist and

patient that occur outside the therapeutic milieu and demonstrate little causal connection with the therapy treatment
would not be consdered part of the "relationship."

This

rationale may be of little consequence in an ethical context
but from a ·1egal standpoint it is a critical consideration
(Whitesell v. Green, 1973).
An equally important and interesting consideration to
some malpractice suits for sexual exploitation is the manner
in which the therapist handled the transference and countertransference attraction between him and the patient.
Despite the presence of this intrapsychic phenomenon in a
number of other professional relationships, for example,
student-teacher, lawyer-client, priest-penitent, etc., it is
only in psychotherapy that the management of this effect is
so critical -- legally as well as therapeutically.
For example, in Anclote Manor Foundation v. Wilkinson
(1972), a psychiatrist told a patient that he was treating
in a psychiatric hospital that he had fallen in love with
her and was going to divorce his wife so he could marry her.
The court heard expert testimony describing the inherent
effects of the transference and countertransference process
and how it should be handled by a psychotherapist.

In light

of this testimony the court ruled that the psychiatrist had
engaged in conduct below acceptable psychiatric and medical
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standards.

Despite the absence of any allegation of sexual

involvement the court's findings squarely renounced the
psychiatrist's deviation from the applicable standard of
care as demonstrated by his wholly inappropriate profession
of love.
Similarly, in Zipkin v. Freeman (1969), the plaintiff
became so overwhelmed in her attraction and affiliation with
the defendant psychiatrist that at his urging she proceeded
~

to completely reorient her lifestyle including leaving her
husband, investing in ventures controlled by the doctor,
ceasing all outside community and social activity and
becoming his mistress and travel companion.

The court found

that the defendant's conduct demonstrated a blatant
mishandling of the transference process and as a result
compensatory damages were awarded to the plaintiff.
Lastly, the case of Roy v. Hartogs (1975) is generally
considered the pivotal case that first recognized the civil
liability of therapists who sexually exploited their
patients.

It was in Hartogs that the court specifically

addressed the importance and delicate care a psychotherapist
is entrusted with when treating a patient.

Any violation of

tha care could be grounds for malpractice.
The plaintiff in Hartogs alleged that the defendant had
engaged in sexual relations with her for approximately
thirteen months which caused her extreme emotional and
physical deterioration and resulted in two separate
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hospitalizations.

The defendant initially claimed that the

New York Heart Balm Act prevented sexual activity from being
the basis for a malpractice suit.

However, the court

rejected this claim stating that not all actions involving
sexual activity were barred by the act.

In addition the

court held:
••• There is a public policy to protect a
patient from the deliberate and malicious
abuse of power and breach of trust by a
psychiatrist when the patient entrust's to him
her body and mind in the hope that he will
use his best efforts to effect a cure. That
right is protected by permitting the victim
to pursue civil remedies, not only to
vindicate a wrong against her but to
vindicate the public interest as well (p.
301).

The defendant next asserted that he was physically
incapable of engaging in sexual activity due to impotence
and the plaintiff's allegations were the result of a
psychotic transference.

At this point, the plaintiff put on

as witnesses three former patients of the defendant all of
whom reported having either engaged in, or been approached
for, sexual relations by the doctor.

The jury found for the

plaintiff and awarded sizable compensatory and punitive
damages, which were later reduced for various reasons.
It is important to note that in the past, cited cases
alleging sexual exploitation during therapy or some form of
medical treatment either involved a psychiatrist, medical
physician, or some other medically related practitioner,
e.g., optometrist (Cardamon v. State Board, 19~8), or
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dentist (Annot. 1963).

Published suits against

psychologists (Morra v. State Board of Psychologists, 1973;
Solloway v. Dept.of Professional Regulation, 1982) while
not as common as their psychiatric or medical counterparts,
also contributed to this slowly growing body of case law.
However, with the continued expansion and success of other
allied counseling professionals, the litigiousness of our
society and gradual willingness of exploited patients to
come forward to seek redress, suits for ~exual exploitation
against other related professionals are beginning to surface.

For example, a recent article entitled "Clergy

Malpractice" contained a reference regarding a civil action
against a pastoral counselor for allegedly engaging in sexual
relations with a client (McKenamin, 1985).

In January,

1985, an Illinois court found that a plaintiff stated a
cause of action when he brought a malpractice lawsuit
against a social worker for having sexual relations with
his wife during the course of marital counseling with
both the plaintiff and his wife (Horak v. Biris, 1985).
Also, a chiropractor was found guilty of sexual misconduct
by a medical review board for various inappropriate sexually oriented acts toward a female patient (Department of
Professional Regulations v. Wagner, 1981).
Freud is reported to have once said that there are
three impossible professions:

government, education and

psychoanalysis (Simon, 1985).

The treatment of patients is
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a very difficult and imperfect endeavor -- often more art
than -science.

There are no guarantees and many pitfalls,

and yet the profession expands and flourishes.

However,

with that expansion comes a recognition of responsibility
and ethical accountability which no one in the profession
should be above.
17

Intentional Torts

,..
Under certain circumstances a patient who has been
sexually exploited by her psychotherapist may, in addition
to a cause of action for malpractice, assert a claim for one
of several intentional torts or willful civil wrongs.

Among

the intentional torts available to a patient are assault and
battery, fraud and infliction of emotional distress.
Battery is a wrongful, harmful, or offensive touching
of another person's body for which they have not consented
to (Prosser & Keeton, 1984).

For example, a surgical

operation is a technical "battery," regardless of result, if
a patient has not given consent for it (Black's Law
Dictionary, 1979, p. 139).

In cases involving sexual

exploitation of patients in a psychotherapeutic relationship
the plaintiff-patient must prove that the sexual contact was
unconsented to, in order for it to constitute a battery.
Typically, a battery based on sexual contact in therapy
occurs either when a patient has been rendered helpless by
tranquilizing medication and sexually assaulted or when she
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has been duped into compliance of which under nontreatment
circumstances she would not have consented.
For example, in Roy v. Hartogs (1975), the court
indicated that pursuant to New York law (N.Y. Penal Law,
1965), an allegation by the plaintiff against the defendant
psychiatrist that he had engaged her in sexual relations
under the guise of legitimate treatment was sufficient to
state a cause of action as an assault, as well as
malpractice.
As a reminder, sexual activity between therapist and
patient alleged to have occurred not within the parameters
of treatment but instead outside the therapeutic milieu,
e.g., an affair, will not sustain a claim of battery due to
the "implied consent" manifested by the patient's
participation in a non-doctor-patient relationship.
Due to a therapist's "position of overpowering influence and trust" (Roy v. Hartogs, 1975, p. 300) .the potential
for manipulating a patient into engaging in sexual activity
under the guise of treatment is not an uncommon allegation
in malpractice cases involving sexual exploitation.

This

deliberate misrepresentation of the truth is generally
sufficient to make out a claim for fraud or deceit.
However, as with the claim for battery, a claim for fraud
must establish that the therapist or physician represented
sex as a part of the therapy for the purpose of inducing the
patient to relinquish some valuable thing or legal right, in
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this case, the right of privacy.

If the physician or

therapist actually believed or intended, however misguided,
that the sexual relations be a part of the treatment, then
fraud will be difficult to prove since there was no
intention to deceive.
Occasionally, a suit involving the sexual exploitation
of a patient will be brought alleging that the therapist or
physician intentionally inflicted emotional distress upon
'
the patient. Basically this cause of action requires that
the negligent misconduct of the psychotherapist or physician
was intentional and that he knew or should have known that
his conduct would cause severe emotional distress.

Practi-

cally speaking, the actual tort or wrong involved would be
an action in malpractice with the patient's resulting
emotional distress a significant consideration toward the
question of damages.
For example, in Andrews v. United States (1984), a
physician's assistant acting as a therapist, duped a patient
into believing sex with him was the best treatment for her
depression.

She eventually consented believing the claim

despite a gradual deterioration in her emotional and physical condition and eventual breakup of her marriage.

The

court found the defendant guilty, as well as his superiors
who were supposed to be supervising him, for the patient's
severe emotional distress and mental deterioration.
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Last, despite its abolishment in most jurisdictions,
"criminal conversation" is still - an actionable claim - in a
small minority of states in the country.

In short, criminal

conversation involves a claim by the plaintiff's husband
against another man for adulterous acts with the plaintiff.
Since many states have either passed Heart Balm acts barring
civil liability for sexual activity in the form of
•seduction,' •criminal conversation,' or 'alienation of
action' or having simply rejected the claim on theoretical
grounds as being archaic and ineffective, this is the least
likely cause of action for a patient who has been sexually
exploited by her therapist or physician.

However, a few

cases have been reported.
In Mazza v. Huffaker (1983) the patient, a male,
brought suit against his psychiatrist for medical
malpractice and criminal conversation, alleging that the
defendant's sexual activity with the plaintiff's wife in
effect resulted in the defendant abandoning him as a
patient.

The defendant argued that sexual activity with the

plaintiff's wife was not malpractice.

This was soundly

rejected by the North Carolina Court of Appeals in light of
expert testimony that such activity was extremely harmful to
a patient's well-being and was not in keeping with the
requisite duty of skill, knowledge and care that a
psychiatrist in any community in the United States should
exercise.

The issue of criminal conversation went
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uncontested and subsequently a judgment for $50,670.00 was
entered for it, in addition to other damages.
In summary, the cause of action or actions that a
patient who has been sexually abused or exploited by her
psychotherapist or physician are varied, and principally
depend upon the nature and extent of the circumstances
surrounding the exploitation.

Significant in almost all

situations is whether the sexual activity occurred during or
'
outside treatment, and whether the activity was ever
represented as a part of treatment.

In addition, a review

of state statutes may also limit certain claims since some
of the lesser tort actions such as alienation of affection,
criminal conversation and even assault and battery may be
either abolished or barred as a cause of action.
18

Establishing a case of Sexual Exploitation
Civil action for the sexual exploitation of a patient

during psychotherapy is most commonly brought under the
rubric of medical malpractice due to professional negligence
on the part of the practitioner.

Generally, a patient's

suit is based on the theory that the therapist claimed that
sex was a part of the treatment or that the manner in which
the sexual relations were initiated constituted a breach of
the therapist's duty of care.

The manipulation or negligent

misuse of the transference process would be an apt example.
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Interestingly, a minority opinion articulated by the
dissent in Roy v. Hartogs {1976) suggests that a patient in
therapy is "capable" of exercising a knowing and voluntary
consent to engage in sex with her therapist and therefore
there is no malpractice (p. 591).

This conclusion obviously

ignores or overlooks the widely acknowledged impact of the
therapeutic transference effect on a patient's sense of
judgment and trust.

However, if this opinion were to gain

"

popularity, it would not necessarily undermine the
fundamental basis of a patient's cause of action--breach of
duty of fiduciary care.

If a therapist were to claim that a

patient was capable of giving a valid consent, and
implicitly did so by engaging in the sexual relation, the
patient could conceivably counter that the therapist was
still negligent since he failed to obtain the patient's
'informed consent' which requires, among other things, a
reasonably complete description of the intended treatment.
All theory aside, the engagement in sexual activity between
a therapist and patient during therapy, whether induced by
misrepresentation, misuse of transference, or for lack of
"informed consent," is by current clinical and legal
standards a clear abridgment of the historical responsibility; primum no nocere, above all, do not harm.
A plaintiff alleging sexual exploitation, as in all
situations in which sexual activity takes place in private,
will have the difficult burden of corroborating her
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allegation by at least a preponderance of the evidence.

If

rape is at issue, the standard of proof is raised to
•reasonable doubt.•

These are no easy burdens for the

plaintiff to overcome since the sole word of a patient
against her therapist's denial is not likely to meet this
burden.

Without evidence to corroborate the plaintiff's

claim, the case will either be dismissed upon a motion by
the defendant or will end up in a seesaw match of allega~

tions and denials and eventual acquittal at trial.

There-

fore it goes to reason that based on the issue of proof
alone, irrespective of the emotional and financial cost
borne by the plaintiff, that presumably only a small percentage of all sexually exploited patients ever initiate
suit against their therapists.

Generally, a sexual exploi-

tation case is brought forth only when the facts are so
extreme that the plaintiff is easily able to prove causation
and damages.

A plaintiff's case is usually best supported

when there are other reliable witnesses that can either
directly or indirectly support the plaintiff's claim.

For

example, witnesses that are not a party to the treatment but
know the plaintiff well might be able to testify to any
dramatic change in the plaintiff's pattern and quality of
life since beginning therapy which then might be inferentially linked to the abuses occurring in the doctor-patient
relationship (Zipkin v. Freeman, 1969).
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In Roy v. Hartogs (1976, pp. 588-589), the defendant's
defense to the plaintiff's allegation of over a year of
consistent sexual activity during treatment was that he was
physically unable to have had sex due to impotence.

This

claim was successfully rebutted by three former patients of
the defendant, each testified that they had either engaged
in sex or had been propositioned by the defendant.
Similarly, in Andrews v. United States (1984) the plaintiff
'
offered the testimony of a friend, whom she had confided in
about the existence of her ''sexual treatment" with her
therapist and the resulting deteriorating effect it was
having on her.

Testimony by this friend was admitted for

both the question of causation and damages.

The plaintiff's

action for emotional distress due to medical malpractice was
ultimately upheld.
19

Expert Testimony and the Standard of Care
The use of expert testimony in medical malpractice

cases is generally a requisite procedure by both sides in
order to address the question of what is the standard of
care that a psychotherapist, physician or other practitioner
is legally required to exercise and whether the defendant's
alleged behavior deviated from that prescribed professional
standard.

In cases involving sexual exploitation the psy-

chiatric or psychological expert will typically describe the
special nature of the therapeutic relationship, indicating
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that its development and the success of treatment is predicated upon the patient's unconditional faith and trust in
her therapist.

This trust, explains the expert, will com-

monly create strong feelings by a patient toward the therapist known as transference.

The expert, usually for the

plaintiff, will then testify that it is the duty of the
therapist to appropriately "manage" these feelings as well
as any feelings of his own that he may have toward the
patient, which is known as counter-transference.

The crux

of the expert's testimony for the plaintiff and one of the
pivotal points of the case will be the description of the
defendant's alleged unprofessional conduct in either mismanaging the transference or use of any form of deceit or
coercion to overcome the unwary patient.
Generally, for a patient's case to be successful the
alleged sexual activity must have been a part of the therapy; for example, the therapist states that sex is a part of
the treatment and the plaintiff complies out of trust.
Therefore, the inducement of sex under the guise of
treatment will theoretically establish the causal link
connecting the act to the treatment and doctor's duty of
care, and make the allegations more likely to be considered
under the rubric of malpractice.

However, if the therapist

does not explicitly or implicitly connect the sexual
activity to the therapy or engage in sex during the
established treatment time but instead has an affair with
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the patient outside of the therapeutic milieu, no legal
cause of action may be available. · The reason for this
distinction is based upon the fundamental laws of torts
which provide a remedy for only those injuries sustained
that are proximally linked to a duty that is owed.

An

affair separate from treatment, while morally and ethically
objectionable, is proximally outside the scope and confines
of a doctor's duty of care and therefore generally
'
unactionable.
The last general element of a sexual exploitation case
or any other civil action is the demonstration of proof of
plaintiff's injury.

In a case of sexual exploitation injury

or harm may range from damage to reputation, emotional
deterioration, or marital discord to the development or
aggravation of various physical ailments.

Evidence of inju-

ries due to trauma resulting from sexual relations with
one's therapist can be shown in a variety of ways.

The most

common is for a psychiatric expert to testify regarding the
potentially harmful effects of this type of activity and
then to associate the plaintiff's injuries or condition to
those effects.
In Omer v. Edgren (1985), the Washington Court of
Appeals, quoting an earlier opinion (Kaser v. Retail Credit,
1976), addressed the issue of damages stemming from
therapist-patient sexual activity by stating:
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Moreover, we emphasize that in instances of
injury to reputation, personal humiliation,
mental suffering, and similar harm "there
need be no evidence which assigns an actual
dollars value to the injury." Gerts v.
Robert Welch, Inc. [418 U.S. 323, 349, 94
s.ct. 2997, [3011], 41 L.Ed.2d 789 (1974)] at
350 [94 s.ct. at 3012]. "The subject matter
being difficult of proof, (the amount of
damage) cannot be fixed with mathematical
certainty by the proof." Adams v. State, [71
Wash.2d 414, 432, 429 P.2d 109 (1967)].
(p. 638)
In summary, a successful cause of action for sexual
...
exploitation is not an easy task for a plaintiff to establish.

Based upon a theory of malpractice due to negligence

the plaintiff must prove her case by a preponderance of the
evidence.

In order to do this she will need expert testi-

mony to establish the standard of care that practitioners,
like the defendant, are professionally held to in a situation like the case at hand.

The expert will also need to

address that the defendant's alleged misconduct deviated
from that standard of care.

Most important, the plaintiff

will need to present evidence, preferably another witness,
that accurately and reliably corroborates her allegation
that the sexual activity took place, if the defendant denies
it.

Last, the plaintiff will have to provide evidence that

the alleged sexual activity was proximally linked to the
treatment process and as a result the plaintiff was injured.
Clearly, the road to a successful malpractice suit for
sexual exploitation is a very difficult one, not to mention
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painful and generally expensive in terms of money, time, and
emotional -discomfort.
20

Common Theories of Defense
In the landmark case, Roy v. Hartogs (1975), Dr.

William Gaylin, M.D., provided expert testimony stating,
"There are absolutely no circumstances which permit a
psychiatrist to engage in sex with his patient." (p. 299).
This strong and seemingly indefensible position echoes the

'

near unanimous opinion of the medical and therapeutic
profession and the vast majority of legal scholars and
jurists.

Yet, despite these overwhelming odds, psychia-

trists and other practitioners who have been sued for
alleged sexual exploitation have asserted a number of
rationales in their defense.
As mentioned previously, since allegations of se-xual
exploitation are very difficult to successfully prove,
generally then, only the most blatant cases which enable a
plaintiff to easily prove causation and damages ever reach
trial.

At this junction, the defendant psychiatrist's op-

tions are generally dictated by the reality of the allegation asserted and availability of corroborating evidence, if
indeed the assertions are true.
Generally, if a case goes to trial, the therapist will
almost invariably deny the charges because he cannot reasonably expect to justify them.

The Hartogs case provides a

84

good example of this situation.

The plaintiff, Julie Roy,

provided sufficient evidence of possible negligence to
overcome the defendant's motion to dismiss and thus proceed
to trial.

Initially, the trial was turned into a seesaw

match of allegations by the plaintiff and denials by the
defendant.

In response to the plaintiff's assertions that

therapy was one sexual liaison after another, the defendant
concluded that the plaintiff was experiencing a "psychotic
transference" and that no intimacy had e~er occurred.

At

this point, mere allegations of impropriety were not likely
to have convinced the jury but later testimony by three former
patients of the defendant helped corrborate the plaintiff's
claim and dissolve the defendant's defense.
However, there are situations when there is either
conclusive and uncontroverted evidence of sexual activity
between the therapist and patient such as in Mazza v.
Huffaker (1983) where the plaintiff discovered his psychiatrist in bed with his wife or overwhelming cumulative evidence
of exploitation as in Zipkin v. Freeman (1969).

In

Zipkin,

the psychiatrist advised the plaintiff to divorce
her husband, cease all outside social and community activities, invest in his business ventures and become his mistress and traveling companion.

Understandably, any denial

of the allegations by a defendant in this type of situation
would likely only inflame the sensitivities of the court.
Therefore, under circumstances where the impropriety is not
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in question, the defendant will usually assert in his defense
some rationalization to hopefully either exonerate or mitigate
his culpability.
There are typically three common lines of reasoning a
therapist might assert to substantiate his engagement in
sexual activity with a patient.

The first is to claim that

the patient "freely and knowingly" consented to the sexual
relation.

Ethically this position is wholly unacceptable to

all professional therapeutic and medical'associations, as
outlined in their respective codes of ethics (American Assn.
of Family Therapists, 1985; American Psychiatric Associaion, 1985; American Psychoanalytic Assn., 1983; American
Psychological Assn., 1981; National Assn. of Social Workers,
1980) and brings into question two important issues.

In

light of the strong lure and influence of the transferencecountertransference phenomenon, just how free and uncoerced
can a patient's consent really be?

The courts have gener-

ally recognized the powerful effects of the transference
process .
... Inherent in the transference neurosis is
the development of a strong dependence br the
patient upon the analyst and an extraordinary
faith and trust in him which may frequently
develop into a love relationshi~ and which
can deprive the patient o~ h 7r i~dependent
judgment and ability ~o di~tinguish the reality of her interacti~n with the analyst and
vice versa (Decker v.Fink, 1980, P· 391) •
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More importantly and underscoring one of the
fundamental tenets of psychotherapy, sex between therapist
·and patient under the guise of treatment is a direct
violation of the trust and openness that, in many ways, is
the mechanism that makes psychotherapy work.

The therapist,

in light of his superior position of knowledge, experience,
and (presumed) sense of objectivity should serve as the
vanguard of the therapeutic relationship.

He should at all

' and psychologitimes _maintain a certain degree of physical
cal distance from his patient in order to function therapeutically.
Interestingly, while the courts have generally rejected
the defense of "patient consent" the dissent in Hartogs
(1976) makes an able case for its consideration.

Justice

Riccobono agreed that though the plaintiff was suffering
from emotional problems her competency was never at issue.
on that basis he rejected the transference theory and
instead concluded that there was no negligence nor damages
because the patient was legally competent to consent to
engage in sexual relations with the defendant .
... Is it not fair to infer, therefore, that
she was capable of giving a knowing and
meaningful consent? For almost one and one
half years while this "meaningf'-_11".
relationship continued, the plaintiff was not
heard to complain. U~on the,defenda~t•s
terminating the relation, this lawsuit
evolves. The defendant obviously d~d not
help his cause by denying what the Jurr found
to be fact viz. 1 that the defendant did have
sexual rel~tions with the plaintiff.
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Nevertheless, however ill-advised or illconceived was the choice of defense, in my
view this did not constitute malpractice
(p. 591).
While the opinion may someday gain some measure of
favor in the courts, it is not likely to engender success
within the mental health community since under no circumstances to date have sexual relations between a psychotherapist and patient during treatment been considered
acceptable.

Additionally, the therapeutic~community has

also rejected the theory that a patient experiencing transferential feelings is capable of giving a "voluntary" consent.

A fascinating variation of the patient consent

defense has been accepted in part by at least one court.

In

1983, a patient in Illinois recovered an award of $81,250.00
for injuries she had sustained from being sexually exploited
by her therapist.

It was later reported that the jury would

have awarded her a higher judgment but it was believed the
patient bore some of the responsibility for the "affair"
(Emmerman & Gaines, 1983).

This conclusion was presumably

based on the legal theory of contributory negligence.

In

this case, the pleading party, the patient, was held to have
in some way contributed to the harm committed and by doing
so her actions partially mitigated the therapist's
liability.

It appears that the jury may have concluded that

since the patient offered no resistance and instead
acquiesced to the doctor's advances then she was partially
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to blame for the harm that occurred.

This decision aptly

illustrates at least one court's either lack of
understanding or disregard of the transference theory.
However, it should be noted that this opinion represents a
distinct minority in American jurisprudence today, and the
•patient consent' defense has not had any success as a
complete or partial defense in any other reported case
opinion.
A second rationalization or defense is the claim that
the patient was aware that the sexual activity was not a
legitimate part of treatment.

The argument here is that the

sexual activity could not be reasonably characterized as
being a type of therapy and instead it coexisted independently like an affair but did not impinge upon the therapeutic process.

Though this argument is unacceptable to the

governing medical and mental health organizations, it poses
an interesting legal consideration.

In a negligence suit,

as in all tort actions, a duty must be owed, breached and
injuries must proximately result from that breach for it to
be successful.

With this in mind, if the sexual relations

were not a part of therapy, as asserted by the defendant, it
could be argued that no legal duty is owed beyond the parameters of treatment.

Not surprising, this rational has not

been a successful defense since the courts are generally
quite reluctant to accept such a compartmentalization of
human relationships.

In addition, it is difficult to
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accept, let alone prove, the legitimacy of sexual relations
separate from, but simultaneous with, therapeutic treatment.
More than likely in this situation it would be the plaintiff's contention that her vulnerability which brought her
into therapy in the first place coupled with the attraction
and influence of the doctor-patient relationship led her to
"consent" to sex.

Further, it would be contended that the

sexual relationship infiltrated and contaminated the thera-

.

peutic process.

A more fundamental rejection of this de-

fense claim is that the fiduciary role of the psychotherapist, even with the patient's consent, clearly precludes the
use of one's superior position for personal gain and gratification, in or outside the walls of therapy.
The last general defense claim is that the therapeutic
relationship was terminated prior to the initiation of the
sexual relationship and therefore no duty of care was owed.
While some therapists might feel that this is an appropriate
manner in which to deal with therapist-patient attractions,
they are making a risky presumption.

At least in one case

this very argument was rejected by both the legal and medical community.

In the case Whitesell v. Green (1973) the

plaintiff and his wife consulted a psychologist for marital
counselling.

Two weeks after the termination of treatment,

the therapist and the wife began a sexual relationship.

The

husband sued claiming that the doctor was negligent but the
therapist argued that since no professional relationship
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existed, no duty was owed.

The court upheld the plaintiff's

claim and awarded him $18,000.00.

This result is no revela-

tion in light of the mental health profession's firm stand
against abuses of the therapist's unique and powerful position in the therapeutic relationship.

It is hard to believe

that the mere ending of treatment would serve to mute the
strong transference-countertransference attraction developed
during therapy.
made.

A point of distinction, hbwever, must be

It is not inconceivable that the termination of the

doctor-patient relationship prior to engaging in a social
relationship with a patient would be, under certain circumstances, legally defensible and ethically sound.
two critical points of evaluation.

There are

The first is the extent

to which the termination was precipitated by the desire or
intent to "socialize."

In other words, if the sole or

predominant reason for terminating was to have sex and the
termination was simply a means for the therapist to "cover
himself" then the courts and the profession may not view his
action so receptively.

Similarly, the temporal relationship

between the time of termination and the initiation of the
social/sexual relationship could easily create and serve as
evidence that the therapist's actions were more likely selfserving, exploitive and thus ethically questionable than
therapeutically motivated.

For example, in Whitesell the

passage of a mere two weeks was obviously too short a time
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to escape the inference that the therapist was more than
likely exploiting the effects of the transference and
that the patient was still within its influence.
Some defendants facing clear and uncontroverted evidence of their sexual involvement with a patient will
assert that legal sanctions, for example a lawsuit for
malpractice, is an inappropriate forum for handing down
punishment.

Instead, a review by their peers in the form

of a licensing or local medical board fo~ unethical practices is usually argued to be a more suitable alternative.
Presumably, the overt rationale is that a physician's or
therapist's conduct in a situation involving sexual activity
with a patient raises questions of ethics and professional
standards which a professional association would be more
effective at evaluating than a civil court.

However, one

cannot overlook the reality that it is also advantageous to
the accused to avoid legal sanctions and instead place his
fate with the local medical board since generally malpractice
insurance coverage does not cover sexual misconduct and that
medical ethics boards tend to lack the capacity or authority
to effectively act against an unethical practitioner.
To date the courts have not accepted the argument that
sexual exploitation by a therapist or physician is a matter
solely for the local professional ethics board.

Instead

they have consistently upheld a patient's right to seek
redress in the courts.

In Cotton v. Kambly (1981), a
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patient brought an action against her psychiatrist for
causing her mental and emotional suffering due to his
engaging her in sexual intercourse during treatment.

The

Michigan Court of Appeals concluded:
[that the] possibility that a psychiatrist,
who alleged induced his patient to engage in
sexual relations with him as a part of her
prescribed therapy, might also be subject to
criminal and professional sanctions for his
conduct was no reason for denying [the]
patient her right to bring [a] civil action
for malpractice against [the] psychiatrist
(p. 629).
While this opinion generally reflects the position of
courts today, the dissent in Hartogs (1976) believes otherwise and may at some point in the future find a majority
following.
I neither condone the defendant's [Hartogs]
reprehensible conduct, nor maintain that it
was not violative of his professional ethics
and Hippocratic oath •.. For violation of his
Hippocratic oath, if there be any, let him
suffer the sanctions of the medical ethics
board or other medical authority (p. 591).
It is interesting to note that while the majority in
Hartogs considered and found the defendant's conduct civilly
liable, they too found compelling the argument that sexual
misconduct by a doctor might be more aptly considered by a
medical board or association.
Sex under cloak of treatment is acceptable
and established grounds for disciplinary
measures taken against physicians either by
licensing authorities or professional
organizations (see 15 A.L.R.3d 1179).
Whether defendant acted in such manner as to
seriously affect his performance as a
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practitioner in the psychiatric field should
be left to these more competent fora, rather
than by seeking deterrence by way of punitive
damages. The only thing that the record
herein supports is that his prescribed
treatment was in negligent disregard of the
consequences. For that, and that alone, he
must be held (civilly) liable (p. 591).
There exists one line of defense that has yet been
asserted as a rationale but at least theoretically may have
some merit.

A defendant therapist accused of sexually

exploiting a patient might argue that he believed sex
between a therapist and patient was therapeutic and that the
patient was informed at the beginning of therapy that sexual
activity would be a part of the treatment.

The merit of

this defense, from a legal standpoint, is that there was no
deception or misuse of transference since the patient would
be clearly informed and she presumably consented prior to
the development of any transference reaction.

In addition,

the defendant could argue that he genuinely believed that
the sexual activity was an appropriate part of treatment and
therefore presumably was not motivated by personal feelings
or desires.
While this theory might effectively counter some of the
typical reasons for liability in sexual exploitation cases,
for example, misuse of the fiduciary relationship, it is not
likely to gain much acceptance under the present laws of
negligence.

This is because the profession itself does not

sanction or accept such activity as therapeutic (Masters &
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Johnson, 1976) thus the standard of c~re by which the court
would evaluate the therapists' conduct would not tolerate
it.

In addition, in medical negligence cases involving

'innovative or experimental' treatments, some courts have
held that a procedure is unacceptable (thereby below the
requisite standard of care) unless supported "by a respected
minority" (Hood v. Phillips, 1977, p. 161).

Other courts

have stated that "any variance from the accepted mode of

.

treatment renders the physician liable" (Hood v. Phillips,
1977, p. 161).

Lastly, in the case of Landau v. Werner

(1961), the court stated that a psychiatrist who tries a
technique that does not accord with the "ordinary and
reasonable standards of those who practice in the same field
of medicine" (p. 1008) will be considered negligent and
liable for any resulting injuries unless he can justify the
new technique.

"Success," the Landau court held, "[i]s the

best justification for unusual and unestablished techniques"
(p. 1008).
In summary, cases involving the sexual exploitation of
a patient by a therapist that reach trial generally involve
facts and evidence which afford the plaintiff a better than
average chance of proving causation and damages.

For the

accused, theories of defense to these allegations have
ranged from assertions that the patient consented to the
activity, that the activity was never made a part of the
treatment, or that treatment terminated prior to the
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initiation of the sexual activity.

To date, the courts have

sided with the general opinion of the various medical and
mental health associations in rejecting these claims, though
at least one court justice in a dissenting opinion has found
some merit with the patient consent theory.

21

Typology of Offenders
The nature, frequency and implications of therapist-

patient sexual activity during treatment have been discussed
in previous sections.

Additionally, a variety of defenses

and rationales asserted by defendants charged with sexual
exploitation has been explored.

In light of this, it is

instinctively natural to wonder if there is a particular
type or set of characteristics that make a therapist or
physician more likely to engage in this type of behavior
than others.
Kardener, Fuller and Mensh (1976), in their article
"Characteristics of 'Erotic' Practitioners," analyzed data
gathered from a previous study in an attempt to
statistically differentiate erotic practitioners or
practitioners engaging in some form of erotic like contact
with a patient from non-erotic practitioners.

The results

of this study indicated that "the freer a physician (or
therapist) is with non-erotic contact, (e.g., "non-erotic"
hugging, kissing, and affectionate touching of patients) the
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more statistically likely he is to engage in erotic
practices with his patients" (p. 1134). - Similarly, a recent
study published in the American Psychiatric News revealed
that physician misconduct is more likely to occur with older
practitioners (over forty-five)

(Staff, 1984).

Though these results are a beginning, they are hardly
descriptive of the type of practitioner likely to engage in
sexual activity with a patient, if such a description even
~

exists.

Based upon his own experience, Alan Stone, M.D., in

his book, Law, Psychiatry and Morality (1984) describes six
general types of psychotherapists who seem likely to
sexually abuse their patients.

Despite its obvious lack of

empirical validity, a recapitulation of his conclusions is
instructive and not without some merit, in light of various
descriptions of defendants in some of the more publicized
sexual exploitation cases (Freeman & Roy, 1980; Psychiatric
Malpractice, 1981).
First, there is the middle-aged depressed
psychotherapist with problems in his own
marriage, who becomes involved with a younger
woman patient. Although typically the
therapist exploits a positive transference,
the exploitation does not involve seduction
by charm or malicious explo~tatio~. Rather,
the therapist tells the patient his troubles.
Often there is talk of divorce and of
marrying the patient. It is a scenario not
confined to the psychotherapist's office.
Second there is the psychotherapist who has
a bad ~haracter in the old fashioned sense.
His sexual involvement with patients is only
one aspect of his exploitation of his
position and the opportunities presented for
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self-interested gratification. He is
manipulative and sociopathic in his
.
' things.
sexual involvement
as in other
Third, there is the psychotherapist who
has some perverse sexual fixation. The
perverse impulses are repeatedly acted out
on the patient. This group would include
therapists who have sex with patients they have
renedered unconscious. In these cases there
is no exploitation of the transference; it is
an exploitation of the therapeutic situation.
Fourth, there is the psychotherapist who is
"sexually liberated" and who believes that
sexual liberation includes sex with patients.
He may be more or less public about , his sexual ideology. But he uses his position as
a psychotherapist to actualize it.
Fifth, there is the psychotherapist who grandiosely loves his female patients and who
wants to be loved by them, particularly if
they are young and attractive. Often he begins by hugging and kissing his patients,
but he does not stop there. He, unlike the
depressed type, is charming, expansive, and
aggressively seductive.
Sixth, there is the psychotherapist who is
withdrawn, introverted, uncomfortable with
human intimacy. When confronted with a patient who has intense positive and sexualized transference, he succumbs. In a
sense he believes that he has been seduced,
but feel very guilty nonetheless and is
quite apt to confess (pp. 211-212).
The above typology provides a helpful starting point in
trying to understand why a therapist might take advantage of
a patient in treatment.

In addition, assuming there is a

significant degree of accuracy to the scenarios described,
this typology provides some support for the argument that
some therapists who sexually exploit their patients should
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be in some form of treatment (Staff, 1984) rather than
civilly or criminally punished.
21

Professional Associations
In Roy v. Hartogs (1976), the New York supreme Court,

despite its finding of liability against the defendant,
clearly indicated its deference to the medical community to
impose possible disciplinary action against unethical
members for engaging in sexual activity with their
patients.
Yet, the likelihood and effectiveness of such actions
by professional associations are typically limited,
therefore, the deterrent effect of any sanctions they might
impose are minimal.

The reasons for this are varied but

fairly common across the country.
Professional associations, ethics review committees,
and quality service boards are generally composed of
practicing physicians, psychotherapists, or similar
practitioners belonging to a local professional society or
association.

Their function is generally to review and

advise the membership of any reports of violations of the
organization's professional standards and ethics.
Theoretically, this arrangement poses a serious problem with
regard to consistency and effectiveness of the disciplinary
process since members of the society are sometimes asked to
render harsh and distasteful decisions against fellow
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colleagues which most are reluctant to do.

As a result,

practitioners know that disciplinary actions are rendered
only against a very small fraction of all offenders.
Specifically, the disciplinary process employed by
professional associations is fraught with a number of
external, as well as internal, weaknesses which bind and
diminish its efficacy.
Reports to professional associations by exploited
'

patients are rarely made for a number of reasons.

Some

patients do not perceive themselves as wronged, while others
may experience conflicted feelings of embarrassment, shame,
or guilt, much the same as incest and rape victims
(Grunebaum, Nadelson & Macht, 1976).

It is not uncommon for

some patients to fear that no one will believe them or that
the allegations will be made public (Sinnett

&

Thetford,

1975), thus increasing their already existing feelings of
humiliation and responsibility.

If a patient overcomes

these feelings and comes forward with a complaint it is
usually to another psychotherapist, which may further impede
a violation from being formally reported.
therapist may not believe the patient.

The second

Even if he believes

the allegation is true, he may advise the patient against
filing formal charges.

Ethically, any advice rendered in

this type of situation would typically depend upon what is
in the best interest of the patient (Grunebaum, Nadelson &
Macht, 1976), which often requires discussing with her the

k
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various options and ramifications of such a decision.

A

therapist's recommendation to not press charges may be
colored by his loyalty to a colleague in the profession
generally, or out of ignorance of the proper process employed by the profession or legal system (Stone, 1975).

A

psychotherapist may also choose not to refer a violation
if he receives his information from the offending practitioner
due io certain perceived ethical constraints to maintain its
confidentiality (American Psychiatric Association, 1985;
American Psychological Association, 1981).

In light of the

precarious nature of reporting ethical violations involving
allegations of sexual exploitation, it is not hard to understand why so many cases go unreported nor to project that
the frequency and pervasiveness of such activity might be
higher than research reports indicate (Perry, 1976; Kardener,
Fuller & Mensh, 1976; Holroyd & Brodsky, 1977).
If a complaint is forwarded to a professional association it is generally not the "competent fora" of which
the Hartogs court spoke.

In fact, professional organiza-

tions often lack the means or the desire to adjudicate
charges against one of their own.

Their lack of capacity

to effectively act is demonstrated by the fact that there
is usually neither a developed set of guidelines nor adequate legal counsel to defend either the due process rights
of the accused or the organization itself, should the
alleged offending therapist decide to sue the society for
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violating his rights (Stone, 1976).

In addition, local

branch associations typically have difficulty getting
members to sit on ethics committees due to the insufficiency
of both funds and formal procedures for a hearing (Stone,
1976).

The process is generally cumbersome and time-

consuming and members are commonly ambivalent about how to
deal with an offending colleague.

Lastly, the feelings of

frustration and conflict that are often experienced by the
professional organization as well as the ~patient are further
exacerbated by the lack of severity of the sanctions to be
imposed.

At most, a professional association can expel the

offending member from its ranks -- which is of little more
than symbolic value since it has little preventive effect on
his ability to continue practicing psychotherapy,

Since

professional associations do not publicly publish the results
of disciplinary actions, the public, i.e,, potential psychotherapy clients, have no way of finding out
which psychotherapists have been disciplined for unethical
conduct.
The inability and failure of professional organizations to effectively police and maintain reasonable standards of ethical conduct among its membership continue to
plague and tarnish the reputation of the profession.

This

is unfortunate since it is only a relatively small percentage of practitioners that engage in these types of activities yet it is the total membership of the profession and the
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unwary public that must ultimately suffer.

However, in all

fairness, while this situation continues to represent the
general state of _mental _health regulation and enforcement
some professional organizations are beginning to take
affirmative steps to more effectively address the problem of
professional misconduct.

For example, the American

Psychiatric Association, which already has a system for
reporting ethical infractions, has established a task force
to study and devise a program for educating its membership
~

about the problem of sex between therapist and patient as
well as improving reporting methods {APA Board, 1985).
While this program is not likely to significantly affect
this problem, at least not immediately, it is a step in the
right direction and long overdue.
23

Licensing Boards
Licensing boards, for the purposes of adjudicating

allegations of misconduct among medical and mental health
professionals, differ from professional associations in two
significant ways.

The membership and guidelines governing a

licensing board are generally derived by statutory laws
developed by the state legislature.

Thus the internal con-

flict and unrest besetting local professional associations
is not nearly as acute or pervasive.

However, this is not

to imply that licensing boards are immune to many of the
same procedural problems plaguing professional associations.
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Each state board is organized differently and the
statutory provisions that empower it vary considerably from
jurisdiction to jurisdiction· thus there is little consistency across geographic lines.

In addition, some licensing

boards work closely with local and state professional organizations in an attempt to effectively address issues as
they arise, others do not, and some are simply complacent
bureaucracies reluctant to do anything.
Licensing boards, unlike professional~associations, do
have the capability to more effectively and punitively
discipline an offending member of the profession.

A number

of cases exist where the license of a physician, psychiatrist or psychologist was revoked for "moral turpitude"
(Bernstein v. State Board, 1962), "unprofessional" (Solloway
v. Department of Professional Regulations, 1982), or ''dishonorable" (Jacobi v. Texas State Bd., 1958), due to
engaging in sexual activity with a patient during the course
of therapy.

However, in light of these few published

reports of misconduct to licensing boards (Hogan, 1979),
these cases represent only a fraction of the total number of
instances of sexual exploitation that could potentially be
investigated.

Another problem undermining licensing boards

as an effective means of regulating the mental health
profession is the lack of uniform standards in evaluating
cases and the apparent reluctance to apply firm, longstanding and meaningful penalties to offenders.

105
For example, in the case Colorado state Board of
Medical Examiners v. Weiler {1965), the appellee was found
to be guilty of "grossly negligent or immoral malpractice"
by the state licensing board on the basis of several charges
including rape and fraud.

As a result, the appellee's

license was ultimately revoked.

On appeal, the Colorado

Supreme Court reversed the revocation stating that the
applicable statute for revocation only recognized an action
for grossly negligent or ignorant malpractlce and the
licensing board had found the appellee to be guilty of
"grossly negligent or immoral malpractice" (p. 609).
In a more recent case, Walker v. Parzen, a
psychiatrist, over a three year period engaged in weekly
sexual activity with his patient, convinced her to take a
number of tranquilizing and hypnotic medications to the
point she became addicted and in effect, transformed her
initial complaint of depression into a borderline state of
psychosis (Psychiatric Malpractice, 1981).

Following an

investigation of these charges, the California Board of
Medical Quality Assurance acted against the defendant.
Despite his confession to every allegation made as well as
other examples of gross negligence the California board
"suspended his license for one year and forbade him to treat
female patients for ten years."
Although some state licensing boards have become more
aware and responsive to the needs of both the profession and
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the public in trying to more effectively - investigate and
discipline offending practitioners, they are still typically
plagued by a lack of financial, legii, ··~nd ·investigative
resources necessary to more fully effectuate their purpose.
Similarly, the penalties that are often rendered do little
to restrict, deter or prevent a therapist, psychiatrist or
other practitioner from committing the.same type of offense
at some other time.

For example, a practitioner disciplined

" simply pack up
in one state or even one part of a state can
his bags and move his practice to another area within the
state or across state lines.

Aptly illustrating this point,

a recent newspaper article detailed the travels of a
physician as he moved from hospital to hospital following
dismissal for various acts of unethical, negligent and gross
misconduct.

For example at one hospital he was found to

have sexually assaulted at least two elderly disabled patients, who were confined to their beds (Dietz, 1982).

Not

one of the hospitals mentioned in the article ever bothered
to check either the references that the physician had
submitted or why there were significant gaps in his
employment history (the times he was on staff at the
hospitals that had dismissed him).
Licensing boards, like professional associations, lack
any sort of central reporting bureau either within the state
or nationwide in which a disciplinary action can be reported
or checked for.

If there had been such a reporting bureau
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the atrocities that were detailed in the article above could
probably have been avoided.

As a result, licensing boards

like their professional- counterparts are often ineffective
bureaucracies which permit potential acts of exploitation to
continue at the risk and expense of an unsuspecting public.
24

Sex and Malpractice Insurance
"Ms. Peters'

story is a fantasy, a total fabrication,"

exclaimed Dr. Robin.

"

"And what makes matter worse, my

malpractice insurance carrier has rejected my request to
defend me."
Dr. Robin was referring to a lawsuit brought against
him by Dorothy Peters, a former patient.

Ms. Peters alleges

that Dr. Robin manipulated the transference reaction that
had developed between them to the point that she fell in
love with him.
Ms. Peters's complaint further alleged that Dr. Robin
deliberately used the trust and faith that she had developed
in him as a psychotherapist and twisted her feelings to the
point that she was unable to control either her emotions or
judgment.

"He told me that the only way I could ever

overcome my problems was to let go of my hang-ups and become
intimate with him.

He said the best treatment for me was to

engage in various personal and sexual contacts with him."
Upon receipt of the complaint, Dr. Robin promptly
forwarded it to his insurer.

The insurer proceeded to court

108

seeking a ruling that would exempt them from having to
defend the doctor on the basis that the allegations of Ms.
Peters's suit were not covered by Dr. Robin's malpractice
policy.

"This isn't a malpractice case," argued the

insurer.

"This is a case where a psychotherapist

deliberately abused his role in order to fulfill his own
sexual desires.

We won't be a part of this."

.

This scenario typifies what a psychotherapist or other
practitioner with malpractice coverage might face if sued
for alleged sexual exploitation of a former patient during
treatment.

The pivotal issue is whether a claim of

malpractice based on the exploitation of the doctor-patient
relationship which results in sexual activity during the
course of treatment falls within the policy coverage of the
insurer.

A sample malpractice contract reasonably typical

of other similar policies reads:
The insurer will pay "all sums which the
insured shall become legally obligated to pay
as damages arising out of the performance of
professional services rendered or which
should have been rendered during the policy
period by the insured ... and the company shall
have the right and duty to defend in his name
and on his behalf any suit against the
insured alleging damages, even if such suit
is groundless, false, or fraudulen~" (St.
Paul Fire and Marine Ins. Co. v. Mitchell,
1982, p. 129).)
From this language the critical question then becomes
is the mishandling of the transference phenomenon, which is a
common reaction that psychotherapists typically encounter in
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treatment, culminating in sex between therapist and patient,
the type of "damages arising out of the performance of
professional services rendered" that an insurer is obligated
to pay.

This is a sticky question for both the courts as

well as insurance companies.
Undoubtedly a malpractice insurer will argue that
sexual activity between a psychotherapist and patient during
treatment is outside the category of professional "service"
for purposes of coverage.
unanimous on this point.

"

The courts, however, are not
For example, in Cotton v. Kambly

{1981) the Michigan Court of Appeals stated:
Plaintiff alleged that defendant induced her
to engage in sexual relations with him as
part of her prescribed therapy. We see no
reason for distinguishing this type of
malpractice and others, such as improper
administration of a drug or a defective
operation. In each situation, the essence of
the claim is the doctor's departure from
proper standards of medical practice.
Therefore, while the facts alleged by
plaintiff might also state a cause of action
for common law seduction, we do not find
seduction was the gist of her malpractice
claim (pp. 628-629). See also Anclote Manor
Foundation v. Wilkinson, 263 So2d 256 (Fla.
App. 1972) and Zipkin v. Freeman, 436 S.W.2d
753 (Mo. 1968). In Zipkin the court said:
However, it is an oversimplification to focus
on the more spectacular and extreme acts of
the doctor as determinative of the issue.
Under the extremely broad terms of the policy
before us , defendant agreed to pay damages .
'based on' -- which would also mean resulting
from , or caused by, or due
. to -- professional
services rendered or which should have been
rendered. The word 'damages' is not limited
to any particular kind.of dama~e or.injury
and applies to any claim or suit, with
certain specific exceptions not here
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material. Defendant would limit the damages
to the very act itself of professional service, but the policy clearly covers the results and liability flowing from professional
services rendered or which should have been
rendered. (p. 761).
Other jurisdictions have concluded that an insurer is
not liable for damages arising out of the sexual exploitation of a patient during treatment.

This view is well

represented in Hartogs v. Employer's Mutual Liability Ins.
Co. of Wisconsin {1977) which involved an action by a

...

psychiatrist against his professional liability insurer to
recover his costs and expenses in defending a suit brought by
a former patient.

The patient alleged that he had convinced

her to engage in sexual activity with him for over 13 months
as a necessary part of therapy.

Upon receipt of the

lawsuit, Hartogs called upon his insurance carrier to defend him but they disclaimed coverage.

The action was

defended by the doctor's own personal attorney and
ultimately a judgment was entered against him.

The doctor

then brought suit against his insurer to recover the costs
and expenses incurred in defending against the action.

The

insurance company contended that the "treatment" administered by the doctor did not constitute medical malpractice
and thus was not covered under their policy.
Supreme court agreed, holding:

The New York

"(T]he doctor administered

the 'treatment' all times knew, and has so stated in the
previous trial and on this motion, that what he was doing
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was in no way pursuant to the doctor-patient relationship.
The obvious purpose was to -permit him to accomplish his
personal satisfaction" (p. 964).

The court then went on to

state:
The plaintiff (Hartogs) knew that his actions
were for his personal satisfaction and did
not constitute medical practice. Therefore,
as between the plaintiff and his insurer,
those actions could not constitute
malpractice and were never intended to be
included within the protective coverage of
the malpractice policy. There is further
reason to grant summary judgment to the
defendant (insurer). There are several
situations in which Courts as a matter of
public policy refuse to allow themselves to
enforce illicit or immoral or unconscionable
purposes. To cite two examples of the policy
-- they will not entertain suit to collect a
gambling debt; they will disallow a receiver
which will effect a forfeiture. The Court,
as public policy holds here that it will not
afford this plaintiff [a] resort to the
processes of the Court. To hold otherwise
would be to indemnify immorality to pay the
expense of purience [sic] (p. 965).
The Georgia Court of Appeals provides a little more
clarity and a seemingly accurate rule of thumb in the case
st. Paul Fire and Marine Ins. Co. v. Mitchell (1982).

In

st. Paul, the insurer refused to defend the appellee on the
basis that his alleged sexual activity with the complaining
patient, to which he patently denied, was not covered in
their malpractice policy.

The Georgia Court considered both

the holdings of Cotton and Hartogs and concluded in light of
the appellee's claim of innocence to the allegations that
the insurer was obligated to defend him.

Whether acts
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alleged, i.e., mishandling of the transference reaction,
amounted to malpractice was an issue to be decided at trial.
The co~rt went on to state that if a jury determined that
the alleged acts occurred and the alleged mishandling of the
transference phenomenon constituted malpractice, as concluded in Cotton, then the insurer must pay the damages as
well as for the cost of defending the doctor.

If, however,

the jury determined that the doctor's "treatment"
was merely
,.
for personal gain, as in Hartogs, then such actions would
not constitute and would not be within the scope of the
professional liability coverage.

This finding would then

exempt the insurer from liability and the doctor would be
personally responsible for all costs and expenses.
While this conclusion

does provide a workable

rationale regarding insurer liability, it should not be
viewed as uniform.

For example, what if the therapist

claims that sex is a part of the treatment or professional
service?

While clearly this claim is not going to be ac-

cepted by the courts or within the profession, at least one
insurer has had to pay damages arising out of a case with
this theory of defense (Keiser v. Berry, 1979).

Also, a

close look at the opinion of the New York court in Hartogs
reveals a seemingly contradictory position in light of their
holding that the insurer was not liable.
The distinction to be drawn between the
injured party and the.insu:ed is cl~ar. No
longer is it the law in this state that the
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liability policy exists solely for the
protection of the insured' (citations
omitted). The courts recognize that the
injured person also is to be protected.
(Hartogs v. Employers Mutual Liability
Insurance Co. of Wisconsin, 1977, p. 963).
Thus, the court seems to be stating that with respect
to the insurer and the insured, the law will not protect a
defendant in actions like this in order to avoid
'indemnifying a physician for his own immorality' but will
attempt to protect the victim (patient).

~his rationale,

while theoretically laudable, appears somewhat misplaced
from a practical standpoint.

If a court rules that a

therapist's exploitation of a patient is not malpractice
then the insurer would not be required to defend the policy
holder.

Then if the policy holder loses the case both he

and potentially the injured patient wind up losers.

The

therapist is out of luck because the cost of a trial defense
plus a damage award is enough to break or at least severely
cripple even the most thriving therapy practice.

Similarly,

without the "deep pockets" of the insurance company behind
the defendant, the likelihood of a plaintiff to collect on a
sizable judgment in a reasonable time, if at all, would not
appear to be too good.

In effect, then, the New York

court's rationale proves to be as much a penalty to the very
victim it intends to "protect" as it is to the immorality of
the therapist it attempts to condemn.
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In summary, the relationship between the therapists
charged with malpractice due to allegations of sexual
exploitation and their insurance carriers is an unstable
one.

Policies that afford a full legal defense to a thera-

pist who claims to be innocent but then hold the doctor
liable for damages are precarious.

In addition, the lack of

consistency among the courts in how to treat these types of
cases for insurance purposes is an additional burden for
both the practitioner and ultimately the-victim, if successful.

At this time, a practical solution to these conflicts

is unavailable.

The American Psychological Association's

malpractice insurance carrier has expressly excluded coverage
for sexual activity (Turkington, 1984).
To some it seems ludicrous to protect a psychotherapist
from the consequences of his immoral behavior.

But as long

as patients are harmed by sexual exploitation and the courts
hold a therapist civilly liable, then the decision to
eliminate insurance coverage is equivalent to punishing the
patient-victim at the expense of the offender.

Fortunately

for the victims of malpractice involving sexual exploitation, not all insurance companies have such a restrictive
policy (Gay, 1985).
However, with professional liability insurance costing
221% more today than it did nine years ago and the total
annual indemnity paid for medical malpractice in the hundreds
of millions (National Capital, 1984), it may be a matter
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of time before even the most well-intended insurers conclude
that they can no longer afford to finance the indiscretions
and immorality of the few offenders in its membership.

For

example, in May 1985, the American Psychiatric Association
dropped coverage for sexual misconduct from its malpractice
policy (Therapists' Insurance, 1985).

This change was made

in response to the significant contribution these types of
claims were making to the overall cost of individual
malpractice premiums as well as the concern that the
coverage may have "unwittingly protected therapists who have
engaged in sex with their patients'' (p. 2B).
This move may signal a trend with the remaining
insurers of mental health and medical care providers that
sexual exploitation claims are simply too costly, in terms
of money as well as the possible ethical message they might
give.
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MENTAL HEALTH PROFESSION:
25

POSITION AND CONSIDERATIONS

Ethical Perspective
Ethics, reflects one dictionary, are the "rules or

standards governing the conduct of a profession ... any set of
moral principles or values" (American Heritage, 1979, p.
450).

The concept of ethical standards en~enders several

connotations.

One is philosophical -- in it, individuals

strive to synthesize ultimate verities and ultimate
realities in order to determine a sense of values.

On the

other side, various specific events requiring immediate
attention require less contemplation and more substantive
action.

In this situation, ethics assume a more pragmatic

posture and reflect a system of guidance and rules in which
to meet specific problems.

These regulations provide a

practical means of achieving limited and selected objectives
rather than furnishing "insights" and philosophical
principle.
The basic themes of medical ethics and morality,
through which the fundamental tenets of psychotherapy
ultimately originate, are quite old and established.

Their

genesis can be found in the code of Hammurabi, developed
around 2000 BC, and in the oath attributed to Hippocrates 24
centuries ago.
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Despite these early vestiges of medical morality,
today's ethical codes stem more directly from the insights
of Thomas Percival in his seminal work, Medical Ethics or a
Code of Institutes and Precepts Adapted to the Professional
Conduct of Physicians and Surgeons (1803)

(Leake, 1965).

Percival's initial edition was separated into four sections,
of which the second, "professional conduct in private or
general practice," is appropriate here.
Even before Percival's work, the history of medical
ethics is replete with references to admonitions and
declarations regarding the rightness and wrongness of
various acts by physicians.

For example, the very

questionable "alternative therapies" of today such as nude
marathons, touch encounters and other contact related
approaches, actually had predecessors in the past centuries.
In a bibliographical notation regarding quacks in Valentine
Greattrak's strange cures (1723), is found the passage:
"[G]reattrak, a suggestive name, claimed to be divinely
inspired by •stroking' and went about Ireland and England
•caressing' the multitude with great success" (Braceland,
1969, p. 235).

So it seems that the touchie, feelie, nudies

of today are neither new nor any more well thought of
centuries ago.
Aside from the subtle caresses and deceptive touching
practice, what of the physician (or psychotherapist) who
engages in sexual activity with a client?

This too has
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drawn the attention of commentators of medical ethics down
through the ages.
Patients entrusted to a physician's care do so because
they perceive themselves as being ill and thus seek out a
healing person to be cured.

In doing so, they uncondition-

ally place themselves in the hands of a therapist or physician and permit an infringement upon areas of their privacy
customarily safeguarded and kept hidden. ~
[The patient] is prepared to undress and
permit physical examination, allow collection
of (her) body fluids and talk about thoughts,
feelings and actions normally kept secret.
This leads to a dependent relationship with
the therapist, whose power (over her) is
checked by a complicated system of controls
associated with professional ethics and
government surveillance (of his profession).
When a patient goes to a therapist, (she)
relies on those controls to guard (her)
interests (Caplan, 1964, p. 242).
"A complicated system of control," the position of
"trust," the "involvement in the patient's life," and the
"guarding of his interests 11 --these are segments of the codes
of ethics that have been handed down to us.
In the oath of Hippocrates there is the
promise that "with purity and holiness I will
practice my art •.• Into whatever house I enter
I will go into them for the benefit of the
sick and will abstain from every voluntary
act of mischief and corruption and further
from the seduction of females or males, of
freemen and slaves" (Stedman's Medical
Dictionary, 1972, p. 579).

119
In the article, "Bedside Manners in the Middle Ages,''
contained in the treatise De Cautelis Medicorum, attributed
to Arnald of Villanova, there appears the warning:
Let me give you one more warning: Do not
look at a maid, a daughter, or a wife with an
improper or a covetous eye and do not let
yourself be entangled in woman affairs for
there are medical operations that excite the
helper's mind; otherwise your judgment is
affected, you become harmful to your patient
and people will expect less of you. And so
be pleasant in your speech, diligent and
careful in your medical dealings, eager to
help. And adhere to this without fallacy
(Braceland, 1969, p. 236).
These early warnings to physicians to refrain from
sexual or social contact with patients provide an ample
illustration of the consistent view of the medical profession and their progeny that such activity is unethical and
contrary to the fundamental precepts of medical practice.
In one form or another, a review of the standards of ethics
of the major mental health organizations reveals a consistent and firm adherence to this historically recognized
principle.
Psychologists are continually cognizant of
their own needs and their potentially
influential position vis-a-vis persons such
as clients, students, and subordinates. They
avoid exploiting the trust and dependency of
such persons. Psychologists make every
effort to avoid dual relationships that could
impair their p~ofessional ~ud~ent or
increase the risk of exploitation. Examples
of such dual relationships include but are
not limited to, research with ~nd treatment
of employees, students, supervi~ee~, c~ose
friends, or relatives. Sexual intimacies
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with clients are unethical (American
Psychological Association, 1981).
The requirement that the physician conduct
himself with propriety in his/her profession
and in all actions of his/her life is
especially important in the case of the
psychiatrist because the patient tends to
model his/her behavior after that of his/her
therapist by identification. Further, the
necessary intensity of the therapeutic
relationship may tend to activate sexual and
other needs and fantasies on the part of both
patient and therapist, while weakening the
objectivity necessary for control. Sexual
activity with a patient is unethical
(American Psychiatric Association, ~985 .).
Sexual relationships between analyst and
patient are antithetic to treatment and
unacceptable under any circumstances. Any
sexual activity with a patient constitutes a
violation of this principle of ethics
(American Psychoanalytic Association,
1984) .

The social worker should under no
circumstances engage in sexual activities
with clients (National Association of Social
Workers, 1980].
Family therapists do not use their
professional relationship to further
personal, religious, political, or business
interests. Sexual intimacy with clients is
unethical (American Association For
Marriage and Family Therapy, 1985).
It is unethical for the therapist to engage
in sexual activity with a client (American
Association of sex Educators, Counselors and
Therapists, 1980).
In light of this brief presentation of modern as well
as historical ethics, it is abundantly clear that the
therapeutic community unequivocally condemns and forbids the
practice of sex between doctor/psychotherapist and patient.
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The Role of the Profession
It is regrettable that a profession which renders such

a valuable and needed service to ·the public and whose vast
majority of membership are competent and ethical, is tainted
by a few immoral and exploitive members.

Despite the

concern and indignation that this problem might create, more
often than not members within the profession are reticent to
act when it comes to reporting unethical conduct.
A psychotherapist who is aware of tfte unethical conduct
of a colleague has a responsibility to the public as well as
the profession to take affirmative steps to rectify this
situation.

At least four major mental health organizations

have language in their respective codes of ethics dealing
with exposing unethical members.
physician shall deal honestly with patients
and colleagues, and strive to expose those
physicians deficient in character or
competence, or who engage in fraud or
deception (American Psychiatric
Association, 1985).

A

When psychologists know of an ethical
violation by another psychologist, and it
seems appropriate, they informally attempt to
resolve the issue by bringing the behavior to
the attention of the psychologist. If the
misconduct is of a minor nature or appears to
be due to lack of sensitivity, knowledge or
experience, such an informal solution is
usually appropriate. Such informal
corrective efforts are sensitive to any
rights of confidentiality involved. If the
violation does not seem amenable to an
informal solution, or is of a more serious
nature, psychologists (shoul~) bring it to
the attention of the appropriate local,
state, or national committee on ethics and
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conduct (American Psychological
Association, 1981).
The social worker should take action through
appropriate channels, against unethical
conduct by any other member of the
profession (National Association of Social
Workers, 1980).
Family therapists accept the responsibility
for making informed corrective efforts with
other family therapists who are violating
ethical principles or for bringing the
violations to the attention of the Ethics
Committee or other appropriate authority.
Proper attention to confidentiality shall be
given in such efforts (American Association
For Marriage and Family Therapy, 19851.
Despite this affirmative ethical duty, it is not
uncommon that when a therapist is publicly exposed for
sexually exploitive behavior, many of his colleagues were
already taciturnly aware of the offense.

Oftentimes a

therapist will hear of an alleged indiscretion by a
colleague from patients during the course of therapy, during
a consultation, and even from the offending psychotherapist,
who share the information with the implied assumption that
it will remain confidential.

Generally, this information is

in the form of hearsay or gossip, often lacking any
credible, well-supported evidence.

In light of this

seemingly tenuous source and the duty to safeguard a
patient's confidence, the typical tendency is to do nothing.
While this inertia to act may seem appropriate or
acceptable to some, others charge that the profession is
simply protecting its own by maintaining a conspiracy of
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silence under the rationalization that it is protecting
confidentiality.

This type - of criticism is not limited to

the mental health profession.

Other professional groups,

for example the legal profession, are also common offenders.
Whatever side one may take on this issue, it is clear
that it represents a significant and difficult dilemma,
involving ethical and clinical considerations.

Psychothera-

pists need to become more active in exposing and rehabili'

tating unethical and incompetent members who create a negative image for the profession and endanger the public.
Similarly, the various professions in their role as
governing bodies need to develop ways in which to circumvent
these problems so that the reporting of unethical conduct
can more easily occur.

At least one mental health

organization, the American Psychiatric Association, has
taken affirmative steps to do just that (American
Psychiatric Association Board, 1984).

Viewing the

problem of inadequate reporting of alleged misconduct as
primarily an educational issue, the APA established a
workgroup to address this issue.

Establishing as a goal the

reduction or elimination of sexual activity between
psychiatrists and their patients, the workgroup identified
several major tasks including the development of an
educational program to educate members and patients about
the problem of doctor-patient sex.

The workgroup also
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sought to educate members and patients about available
methods of reporting such incidents.
: · · : - Despite the ethical· ·and clinical dilemma that is
created by either patient allegations of sexual exploitation
by a previous therapist or a therapist's first hand
knowledge of another colleague's misconduct, a desire not to
get involved is tantamount of "aiding and abetting" and
implied approval of the behavior.
an ethical principle.

This has no foundation as

...

The integrity of the profession is in a very real way
at stake when a psychotherapist, cognizant of possible
unethical conduct, chooses whether to assert his duty to
affirmatively address this activity or remain passively and
apathetically unresponsive.
27

Impact on the Patient
As one article put it, "[P]sychotherapy can be

dangerous" (Bergin, 1975).

Though this article, theoretical

in nature, did not implicate sexual activity between
therapists and patients as a specific contributor, other
commentators increasingly have (Farer, 1969; Dalberg, 1970;
Masters & Johnson, 1970; Marmor, 1970; Chestler, 1972; Voth,
1972; Siassi & Thomas, 1973; Bouhoutsos, Holroyd, Lerman,
Ferer, & Greenberg, 1983; Feldman-Summers & Jones, 1984).
It is widely believed within the mental health profession
that sexual activity involving a therapist and patient is
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unethical.

Despite a relative paucity of empirical

evidence, it is also believed that this type of conduct is
also harmful to the mental health of the patient (Bazar,
1981) .

A brief review of the earlier research regarding the
effects of therapist-patient sexual activity is summarized
in sections 10 and 11, and therefore requires only a cursory
introduction here.

Overwhelmingly, the available infor-

mation to date reflects a fairly consistQnt result.

Sexual

contact between patient and therapist frequently produces
an adverse impact on the patients.

Patients who have

engaged in sexual activity with their therapist or physician
have reported a variety of reactions and experiences
including:

increased insecurity, feelings of neglect,

abandonment, humiliation, rage, depression, avoidance of
normal sexual and non-sexual physical contact, mistrust,
worsening of their original problems and suicidal ideation
and attempts.
Despite this litany of damning information, as one
study implies, it should all be taken with the proverbial
grain of salt (Feldman-Summers & Jones, 1984).

The re-

search designs, sample sizes, methodology, etc., vary
considerably among the different studies and presumably
create questionable results.

In addition, several key

discriminating factors are unaddressed and thus prevent a
more specific conclusion to be made about the effects on
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patients engaging in sexual activity with their therapist
or physician.

For example, no reported study has - system-

atically compared patients who have had sex with their
therapists with patients who have not, nor has there been
an attempt to discriminate factors that are indicative of
patient impact severity.

Last, no distinction has been made

between harm sustained from sexual contact with a therapist
as opposed to harm sustained from sexual contact with other
health care professionals.

Since therapy is typically a much

more intensive experience than most medical treatments, the
presumption would be that sexual contact in psychotherapy
would have a greater deleterious impact.
A recent study was conducted in order to investigate
these and other deficits in the research literature.
Feldman-Summers and Jones studied 31 female patients who
had either engaged in sexual contact with their therapist,
another health care provider (principally physicians) or had
had no sexual contact with a therapist while in treatment
(Feldman-Summers & Jones, 1984).

Research participants were

given questionnaires investigating seven target areas: selfesteem, depression, attitude toward health care practioners,
beliefs about intra-treatment sexual activity, emotional
effects of treatment, sexual attitudes and psychological
symptoms.

In addition, the questionnaire queried the partici-

pants' history of sexual victimization, marital status of the
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therapist or health care professional who initiated sexual
contact, and frequency of intra-treatment sexual activity.
The authors of this study make three significant
conclusions from their findings.

First, women who had

sexual contact with their therapist reported more anger and
mistrust of men and therapists and more psychosomatic
complaints one month following therapy than women who had
not engaged in sexual activity with their therapist.
'

Second, there was a significant difference in psychological
impact between patients having sex with their therapist and
women having sex with another health care provider.

Last,

the severity of the psychological impact can be predicted by
prior vulnerability and the marital status of the
professional.
Despite insufficient data to provide any significant
correlations the authors provided some interesting additional hypotheses regarding the psychological processes that
produce the adverse reactions observed.

First, a variety of

reactions commonly discovered by this and other studies
regarding sexually exploited patients (e.g., anger, humiliation, shame, and possibly depression) is thought possibly to
result from the patient's realization that they have been
betrayed and abused because there is no permanency to the
intimate relationship with the therapist.

Subsequently, the

authors conjectured, if these feelings last long enough and
are severe enough, they could easily manifest themselves
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into overt anger, mistrust, and psychosomatic symptoms frequently reported in other studies.

In addition, it is

postulated that the romantic relationship deters the therapeutic process thereby leaving the patient's pre-existing
problems unresolved.

Last and most significant, the sexual

involvement is thought to likely create new problems or
exacerbate existing ones which would lead to a deterioration
in the patient's condition.

It should be emphasized that

these are preliminary conclusions and speculations which
require further study.
The authors of this study readily concede that there
are still many unanswered questions.

For example, why do

some patients who engage in sexual activity with their
psychothrapist or physician have no adverse effects; what is
the impact of sexual contact when the patient is a male or
the same gender as the therapist; and also what is the
effect of this type of activity on the therapist and does it
get injected into the therapeutic process?

These and other

questions need to be explored.
While it is true that a number of significant issues
and questions remain unanswered it seems quite clear that
sexual activity between a health care provider and a patient
will likely have a significant adverse impact on the
patient.

Those unethical and exploitive therapists who fail

to reconcile their errant practices must assume not only the
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responsibility for putting their interests ahead of their
patients' but also for the consequences that occur as a
result.
28

The Therapist in Love:

Countertransference

There is quite likely a •silent minority' of professionals who genuinely believes and practices that sexual
intimacies with a patient is neither harmful, unethical or
~

countertherapeutic.

They may reason that to effectively

encourage and open a patient to real feelings of love or
sexual fulfillment or adjustment that only actual physical
contact with them will suffice.

This line of rationale

typifies the practitioner who is generally sued for manipulating the psychotherapist/physician-patient relationship in
order to meet his personal and sexual needs.
But what about the practitioner who doesn't consciously
decide to take advantage of his role as therapist but discovers himself attracted to his patient?

Therapists are

human beings and no amount of clinical training or experience can serve to block out their ability to think and feel
like a person.

This is a fortunate conclusion since effec-

tive therapy requires a certain measure of natural sensitivity to the client as well as oneself in order to make best
use of the therapeutic process.

However, in light of his

sensitivity, all therapists at some point and at varying
degrees become sexually and emotionally aroused and experi-
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ence impulses to act on those desires.

This is quite natu-

ral in a psychotherapeutic relationship, where so much
emotional intensity evolves in the patient's head and when
the therapist serves as an idealized model.

It isn't diffi-

cult to see how countertransference as well as transference
feelings might develop.
The following scenario, while fictional, represents a
common dilemma, regularly confronting psychotherapists.
You have been seeing a patient in therapy for nearly
five months.

In that time you have learned practically

everything about your patient as a person.

She has

disclosed her sex life, her love life, her needs, desires,
ambitions, assets and limitations.

She has clearly

indicated, verbally and in.her manner, that she is very
attracted and in love with you.
tion feels good.
desirable.

This attention and affec-

It feels nice to be loved and viewed as

But what complicates the situation even more is

that you see your patient as physically and personally
attractive.

You see characteristics in her that you prize

and search for in a mate.

You feel a deep conflict between

expressing your feelings and initiating some form of contact, which you know she will respond to, or suppressing
your affections.

What do you do?

The manner in which a therapist chooses to address this
situation is as much a function of his own sense of security
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and integrity as a person as it is his ability as a
professional to effectively confront a precarious and
conflicting experience.

Some psychotherapists may do

nothing and continue with therapy as if nothing is going on.
In effect this is an attempt to deny and suppress that they
feel anything.

Instead they will pretend that the conflict

doesn't exist or will magically resolve itself, taking the
chance that these feelings will not interfere with therapy,
This is rarely possible since the therapist's strong sense
of attraction will hardly wane just because he "hopes" it
will.

Thus objectivity and neutrality, critical elements of

the therapeutic process, will invariably be sacrificed.
A second course of action might be to continue treating
the patient, attempting to provide therapeutic services, but
also engage in a social relationship outside of therapy.
Conceptually as well as practically, it is extremely difficult to be objective and unconditionally accepting as is
needed to be psychologically helpful to someone, if there is
a vested personal interest in that person.

In addition to

this alternative being unethical, a therapist who engages
his patient socially concommitant with therapy risks legal
sanctions as well (e.g., Zipkin v. Freeman, 1969).
Probably the most efficacious way to address this
situation is for the psychotherapist to first be straight
with himself and take a look at and accept the reality of
his feelings.

Within this introspection he must realize
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that as a professional he cannot indulge his emotions.

To

realize and understand that patients commonly experience
love feelings for their therapists as a means of expressive
positive growth potential is a step in the right direction.
For the therapist, this is not only an appropriate way
within which to deal with the conflict but it allows for the
transference reaction to be effectively integrated into the
treatment process.

To the therapist who can effectively

manage this the common confrontation by the patient who asks
how he feels about her if he is attracted to her or does he
love her, can be addressed in an honest, straightforward but
sensitive manner:

"I think you are an attractive person but

as your therapist my desire is to help you and I can't do
that if I were to be involved with you."

This type of

feedback is open, honest and respectful of the patient's
feelings without being misleading.

It also models for the

client how an individual can react to and manage difficult
states of emotional control.
For the therapist who finds himself unable to divest
himself from his feelings of desire for a patient two
alternatives seem appropriate.

In order to regain a lost

sense of objectivity it is often beneficial to consult with
another person, preferably a trusted colleague who can
relate to your situation as a psychotherapist and not pose a
risk regarding confidentiality.

Hopefully a couple of

consultations with an experienced and objective colleague
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will provide some additional insight into the dilemma as
well as some suggestions in how to effectivaly address it.
If this proves to be unavailable or unsuccessful, a
psychotherapist has an ethical rezponsibility to terminate
treatment and refer the patient to a colleague or other
professional who can more appropriately be of service. It
is important to note that the therapist who terminates his
patient in order to engage her socially may feel free of
guilt and clear of conscience but he is Rot necessarily acting
ethically (Halleck, 1980) or without risk of a
possible lawsuit (e.g., Whitesell v. Green, 1973).
29

The Innocent Therapist: Victim of a Wrongful
Allegation
Despite the scandalous implications of a few well

publicized malpractice cases, the smattering of research
suggesting a frequency of erotic contact between doctors and
patients is as high as 10% (Kardener, Fuller & Mensh, 1973)
and the increasing rate of malpractice insurance, the vast
majority of psychotherapists, psychiatrists, and physicians
conduct their practices in an ethical and therapeutically
appropriate manner.

Stone (1984) has indicated that when a

patient comes to him with allegations of previous sexual
exploitation by a former therapist he will presume the
patient's word to be true as opposed to being a fabrication.
While his professional experience and a sense of logic may
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bear these conclusions out, this in no way means that every
therapist accused of a wrongdoing is indeed guilty.
The question then arises, what about the innocent
therapist who has been unjustly accused of sexual exploitation by a vindictive or delusional patient?

These type of

accusations might be made against the most scrupulously
ethical therapist who conducts his practice with the utmost
degree of care and professionalism.

How can the ethical,

upstanding therapist best protect himself?

First and fore-

most he should conduct his practice in an impeccable manner
at all times and do nothing that might be miscontrued or
give the appearance of misconduct or inappropriateness.

The

parameters of therapy regarding duration, frequency and place
of meeting and the general nature of the treat ent process
should be spelled out during the beginning of the therapy
relationship.

This will provide the patient the neces-

sary structure she will need in order to securely deve op
a working trust in the relationship as well as act as a
guide to what is and what is not going to happen.

'I11era-

p ' sts s.ould refrain from engaging in any form of conduc~
.at

ig t obscure the boundaries of treatment such as
:a~~ng social contacts or making special allowances,

=or exa-o_e, conducting therapy outside the office.

In

ac~~~~o~, a conscious effort to maintain an accurate s

a~d desc=~P~~on

o=

weekly therapy sessions of al

s ::-~o~ or._y so.;r.d clinical prac ice bu

pa

pro.,ides an

-arJ
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accused therapist credible evidence regarding the nature and
uniformity of his practice.
If a psychotherapist makes a habit of conducting himself in a respectful, professional manner then a patient is
left only with her version of what allegedly occurred in the
treatment.

Without additional corroborating evidence of the

allegations of misconduct and exploitation it is highly
doubtful the issue will ever get to trial let alone be heard
by a jury.

It is unfortunate but a fact ~of life (e.g., the

reality of the law) that however groundless, there is nothing
that can prevent a person, e.g., a patient, from instituting
a lawsuit against another person, e.g., a therapist.

While

the mere filing of a lawsuit does not mean the action will go
to trial (most do not) it is of little consolation to the
innocent therapist who must face friends, colleagues, and
other patients who learn of its existence.

Even a motion

for dismissal, if a frivolous suite gets that far, takes
time to effectuate.

In the interim, the potential damage

or atleast suspicions created as a result can be quite
injurious to an innocent professional's reputation.
what is the answer?

So

There really is not any to the frivolous

suit, which is generally a "worst case scenario".
Fortunately, they are typically rare and if they do occur
they can sometimes be expeditiously thwarted by a strongly
worded countersuit.
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Preventive Measures:

Patients

This paper has primarily dealt with facts, laws, and
considerations impacting the psychotherapist and his role in
situations involving the sexual exploitation of a patient in
therapy.

The previous two sections in particular have

addressed various preventive considerations and strategies a
therapist employs in dealing with this issue.
about the patient?

Isn't there something

a

But what

patient might do

to at least make herself a little less vulnerable or a
little more wary of the unethical practitioner?
Fortunately, the overwhelming majority of psychotherapists and physicians are competent, ethical and honest.
Thus the need for a "buyer beware" type mentality seems
unnecessary.

However the incidence of sexual contact is

significant enough that a patient entering therapy might do
well to keep in mind a few considerations before beginning
treatment.
First of all, due to the close personal nature of the
therapeutic relationship the manner and style of interaction
between doctor and patient can make a significant difference
in how effective the treatment is going to be.

This is

because most therapeutic orientations, except maybe traditional psychoanalysis, require a certain amount of active
participation between therapist and patient.

It is

therefore important that the patient feel reasonably
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comfortable with her therapist.

Therapists like everyone

else have their own way of coming across whether it be a
function of their training or "clinical style" or just the
way they are naturally.

If this style conflicts with,

irritates or strains the therapist-patient relationship the
patient should go elsewhere.

Shopping for a therapist that

one can feel comfortable with is no less practical than
looking for the right car, house or hair stylist.

It is

"

something that should feel right and therefore sometimes it
might take two or three therapists before a comfortable fit
is made.

While this suggestion may appear impractical from

a financial or emotional standpoint, if a patient can afford
to be selective, it is usually beneficial to do so.

For the

patient that is not so fortunate it is always a good idea to
solicit recommendations for a therapist from a trusted and
competent source.

Oftentimes a family physician is able to

provide the names of a few therapists they trust or if this
is unsuccessful, calling a nearby university, the local
mental health or psychiatric association is generally
fruitful.

While this cannot provide the face to face

contact a personal consultation can, it is at least a start.
Once deciding on a therapist, inquire about his qualifications, clinical experience and training.

These are

legitimate questions and should be answered.

If they are

not answered or are parried aside, this does not necessarily
mean the therapist has something to hide, but the patient
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should give some thought to how the therapist's response
felt to them.

The same is true about inquiries about a

therapist's therapeutic technique.

This question is no

different than asking a medical physician what is going to
happen during an operation.

An effective, open therapist

will outline his typical course of treatment and will be
receptive to questions as they are brought up.

While

certain therapeutic techniques do not lend themselves so
'
readily to such a straightforward and open dialogue, if a
therapist is unwilling to address questions of a practical
nature at the start of therapy, a patient should consider
finding one who will.

Probably the most prudent but often

difficult thing a patient can do in protecting herself from
unethical contact is to inquire about anything that seems
unreasonable or not in line with what the therapist told her
would be within the course of treatment.

Sex in therapy is

inappropriat and unethical and it is not uncommon for a
patient to question her therapist about its appropriateness
(Zipkin v. Freeman, 1969; Roy v. Hartogs, 1976; Andrews v.
United states, 1984).

Many patients, regardless of their

emotional problems, have not lost their senses.

If

something feels wrong or out of place they should confront
it as best they can even if that means consulting another
therapist, or professional association or prematurely terminating therapy.

Of course, this is usually easier said than
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done in light of the strong magnetic effect of the
transference reaction.
The bottom line regarding patient self-protection is to
be inquisitive and follow one's instincts.

It is important

for a patient to feel comfortable and trusting of a therapist at all times.

·

If she is unsure of or feels "something

is not right" she should not hesitate to act on those feelings, which may mean going outside the therapeutic relation~

ship is necessary.

Fortunately, only a small percentage of

all practitioners are unethical and sometimes even some of
those are misguided and simply psychologically inappropriate
for the profession.

At this time, there does not seem to be

a sure-fire way for patients to spot and effectively address
exploitive therapists and their deceitful manner before the
damage is done, but if a patient is careful in selecting her
therapist in the first place and responsive to internal cues
signaling potential inappropriate behavior she might significantly improve her chances of avoiding future maltreatment
and abuse.
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CONCLUSION

31

Summary
Sexual activity between psychotherapists and their

patients occur with significant frequency despite the
condemnation of professional organizations, a variety of
criminal, civil and licensing sanctions and the affront it
represents to social morality.

Whether it be a physician,

psychologist, social worker or even clergyman, no counseling
profession is immune to the social, clinical, and ethical
conflict that this behavior creates.
It is interesting that despite centuries of admonitions
against such activity and anecdotal as well as occasional
confessions to its occurrence, it has only been within the
last fifteen years that it has begun to draw significant
attention.

Often in the past, the common response to the

few allegations of doctor-patient sex that were made was
either a cursory denial, rejection citing the patient as
psychotic, or simply casual indifference.

Little attention

was placed by the respective health care organizations,
research community or judiciary.

This fact was probably, in

par, a function of the stereotypic view the public had of
doctors, and to a lesser degree, psychotherapists.

To the

vast majority doctors were perceived as being paragons of
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integrity and high moral character, in effect, above such
indiscretions.

At least one poll in the 1960s provides some

credence to this perception, where physicians were second
only to the justices of the Supreme Court in terms of public
confidence.
However, the times and public opinion have changed.
Doctors, therapists and other related professionals are no
longer considered or treated as if they were beyond
~

reproach.

The continual rise in malpractice claims bears

this out.

Similarly, psychiatrists and other allied

practitioners, once considered nearly immune to civil
liability are now experiencing an unprecedented increase in
litigation for various acts of malfeasance and nonfeasance.
With regard to sexual activity between psychotherapists
and patients, the position of the various mental health
organizations and the law is quite clear:

it is unethical

and a violation of a professional's duty of care.

As a

result, a practitioner may be held liable for such acts.
Despite occasional references by dissenting justices or an
aberrant jury decision, it is also clear that the exploited
patient is considered a victim and as a result has a variety
of avenues of redress to pursue for her injuries.

It is

unfortunate, however, that the very same organizations that
so roundly condemn sexual activity between therapists and
their patients lag considerably behind in their efforts to
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not only discipline errant members but better understand
this problem.
A

small minority of professionals and commentators

question the conventional wisdom regarding doctor-patient
sex and feel that under certain circumstances intra-therapy
intimacy may be beneficial.

Most research, albeit scant,

points to the contrary and instead concludes that this type

.

of activity is detrimental to both the patient and the
therapeutic process, and implicitly, the mental health
profession.

However, many questions remain unresolved.

Prospective research could provide answers that would permit
systematic study of the problem, which, in turn, might well
lead to a reduction in instances of harmful therapistpatient sexual activity.

It has been suggested by several

commentators that under controlled, highly specific
circumstances that "therapeutic sex" might be engaged in,
investigated and tested.

In doing so many questions might

be addressed which in turn could clear up much of the
inconsistency existing with the professional organizations,
research community and the courts.

To proceed however, such

a plan would have to be accomplished under conditions that
are protective of existing social values (e.g., patient
given the opportunity to make an informed consent whether to
engage in sex with her therapist).

It would appear to a

large degree that the pursuit of answers regarding the
effects of therapist-patient sex poses certain significant

143

risks.

In seeking this information, the key to acquisition

would likely rest on whether society and the mental health
profession could tolerate those risks.
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